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APPEARANCES
For Taxpayer:

V. K. BUTLER, Jr., Esq.,

For Comin'r:

H. D. THOMAS, Esq.

Docket No. 55537

THE BANK OF CALIFORNIA, NATIONAL
ASSOCIATION, a corporation.

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1931

Apr. 6—Petition received and filed. Taxpayer

notified. (Fee paid)

" 6—Copy of petition served on General

Counsel.

" 28—Answer filed by General Counsel.

^L'ly 5—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1933

Jul. ;3—Ht^aring set for week of September 11,

1933 at San Francisco, C^al.

Sfp. 19—Hearing had before Mr. Van Fossan on

the merits. Submitted. Briefs due Nov. 5,

1933—no exchange.

Oct. 16—Transci-ipt of hearing of Sept. 19, 1933

filed.
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1933

Nov. 1—Motion for extension to 12/5/33 to file

brief filed by taxpayer. 11/2/33 granted.

Dec. 2—Motion for extension to 12/26/33 to file

brief filed by General Counsel. 12/5/33

granted both sides.

'' 22—Motion for extension to 1/8/34 to file brief

filed by taxpayer. 12/26/33 granted.

" 26—Memorandum brief filed by General

Counsel.

1934

Jan. 8—Brief filed by taxpayer.

Aj^r. 27—Opinion rendered, Mr. Van Fossan, Div.

9. Decision will be entered under Rule 50.

Jun. 26—Notice of settlement filed ])y General

Counsel.

" 28—Hearing set July 18, 1934 on settlement.

Jul. 16—(^oiisent to settlement filed by taxpayer.

" 23—Decision entered, Div. 9, Mr. Van Fossan.

Oct. 9— Petition for review by U. S. Circuit Court

of Appeals (9) with assignments of error

filed by General Counsel.

" 25—Proof of service filed. (2) Taxpayer and

attorney.

Dec. 4—Motion to extend time to 2/8/35 to com-

plete the record filed by General Counsel.

" 4—Order enlarging time to 2/8/35 for prepa-

ration of evidence and delivery of record

entered.

'' 28—Agreed statement of evidence lodged.
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1934

Dec. 28—Praecipe filed—proof of service thereon.

" 31—Agreed statement of evidence approved

and ordered filed. [1*]

APPEARANCES
For Taxpayer:

V. K. BUTLER, Jr., Esq.,

For Comni'r:

H. D. THOMAS, Esq.

Docket No. 60699

THE BANK OF (CALIFORNIA, NATIONAL
ASSOCIATION, a corporation,

Petitioner,

VS.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOC^KET ENTRIES
1931

Nov. 30—Petition received and filed. Taxpayer

notified. (Fee paid)

" 30—Copy of petition served on General Con-

sel.

Dec. 32—Answer filed by Ceneral Counsel.

" 28—Copy of answer served on taxpayer. Cir-

cuit Calendar.

•Page numbering appearing at the foot of page of original certified
Transcript of Record.
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1933

Jul. 3—Hearing set for week of Sept. 11, 1933

at San Francisco, Valii.

Sep. 19—Hearing had before Mr. Van Fossan, Div.

9 on merits. Briefs due Nov. 5, 1933—no

exchange.

Oct. 16—Transcript of hearing of Sept. 19, 1933

filed.

Nov. 1—Motion for extension to 12/5/33 to file

brief filed by taxpayer. 11/2/33 granted.

Dec. 2—Motion for extension to Dec. 26, 1933 to

file brief filed by General Counsel. 12/5/33

granted both sides.

" 22—Motion for extension to Jan. 8, 1934 to

file brief filed ])y taxpayer. 12/26/33

granted.

'^ 26—Memorandum brief filed by General

Counsel.

1934

Jan. 8—Brief filed by taxpayer.

Apr. 27—Opinion rendered, Mr. Van Fossan, Div.

9. Decision will be entered under Rule 50.

Jun. 26—Notice of settlement filed by General

Counsel.

" 28—Hearing set July 18, 1934 on settlement.

Jul. 16—Consent to settlement filed by taxpayer.

" 23—Decision entered, Mr. Van Fossan, Div. 9.

Oct. 9—Petition for review by U. S. Circuit Court

of Appeals (9) with assignments of error

filed by General Counsel.

*' 25—Proof of service filed (2) Taxpayer and

attorney.
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1934

Dec. 4—Motion for extension to 2/8/35 to com-

plete record filed by General Counsel.

4—Order enlarging time to 2/8/35 for prepa-

I'ation of evidence and delivery of record

entered.

*• 28—Agreed statement of evidence lodged.

'' 28—I^raecipe filed—proof of service thereon.

" 31—Agreed statement of evidence approved

and ordered filed.

United States Board of Tax Appeals

Docket No. 55537

THE BANK OF CALIFORNIA, NATIONAL
ASSOCIATION, a corporation.

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for

a re-determination of the deficiency set forth by

the Commissioner of Internal Revenue in his notice

of deficiency (bearing the bureau symbols

IT:AR:E-6 AHB-60D) dated February 5, 1931,

and as a basis foi' this proceeding alleges as follows:
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a. The petitioner is a national banking associa-

tion organized and existing under and by virtue of

the National Bank Act of the United States, with

its principal banking offices located at 400 Cali-

fornia Street, San Francisco, (California.

1). The notice of deficiency (a copy of which is

attached hereto and marked Exhibit "A"), was

mailed to the petitioner on February 5, 1931.

c. The taxes in controversy are income taxes for

the [3] calendar year 1928 and the amount of the

deficiency claimed is $2,439.76. The amount of tlie

tax in controversy (as nearly as may be deter-

mined) is the said amount of said deficiency, to wit,

$2,439.76.

d. The determination of tax set forth in said

notice of deficienc}^ is based upon the following-

errors :

(1) The Commissioner of Internal Revenue

erred in including in petitioner's taxable income

interest in the amount of $20,331.40 accrued to

petitioner on tax exempt securities during the tax-

able year herein involved.

e. The facts upon which the petitioner relies

as a basis of this proceeding are as follows:

(1) Petitioner purchased from R. H. Moulton

& Company certain state, federal and municipal

bonds and other securities, all of which were of

the classes, interest upon which is totally exempt

from taxation, under the 2^1*0^"i^i^ns of the Fed-

eral Revenue Act of 1928, and particularly under
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the provisions of subdiA'isioii (1)) of section 22

thereof. Said R. H. Moultoii cV: Company executed

agi*eenients to repurchase said securities, each of

which agreements was substantially in the form of

the agreement attached hereto, made a part hereof,

and iiiarked Exhibit "B". [4]

Each of said agreements of repurchase fixed the

repurchase price of the security, made up of the

jjrincipal amount specified, and the accrued inter-

est, at the coupon rate, to be paid by said R. IT.

Moulton & Company if repurchase of said securi-

ties were made. Each of said agreements of repur-

chase further specified that maturing interest cou-

pons were to be the property of petitioner. All

coupons for interest upon said securities maturing

after the date of purchase of the said secunties by

petitioner and prior to the date of repurchase there-

of by said R. H. Moulton & Company were clipped

from said securities and cashed by petitioner, and

none of said coupons or interest was ever delivered

to, credited to, or paid to said R. H. Moulton &
Company. During the taxaljle year herein involved

petitioner regidarly emplo\'ed in keeping its books

and in reporting its taxable income the accrual

method of accounting. During the taxable year

herein involved $20,331.40 of interest on said tax

exempt securities accrued to petitioner, being all

of the interest accrued on said securities during the

period of their ownership in said year by petitioner,

namely, from and after the })urchase thereof by

]>etitioner and prior to the repurchase by said R. H.
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Moiilton & Company of such of said securities as

were repurchased.

Petitioner held legal title to said securities and

the interest coupons thereon at all times between

the dates of sale and repurchase thereof. If the

right of resale and repurchase were not exercised in

any particular case, petitioner would be and remain

the unqualified and absolute owner of the [5] securi-

ties involved, not as pledgee foreclosing a lien, but

on account of the title acquired hy it at the timo of

purchase. Said R. H. Moulton & Company had no

right to substitute other bonds of equal value for

those purchased by petitioner and was not required

to pay any interest upon the amounts paid by peti-

tioner on account of the purchase of said securities

nor to pay a stated rate of interest thereon regard-

loss of the coupon rate or maturity or market value

of said securities, nor to pay any interest whatever,

other than the accrued interest on said securities

at the date of repurchase thereof, computed in the

same manner as is customary in all transactions for

the purchase and sale of bonds. No relationship of

l)orrower or lender ever existed betw^een petitioner

and R. H. Moulton & Company during the taxable

year herein involved with respect to the transactions

herein involved.

Petitioner alleges on information and belief that

the said interest in the amount of $20,331.40 accrued

to petitioner on said securities during the taxable

year herein involved is exempt from tax under the

provisions of the Federal Revenue Act of 1928, and
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particularly under the provisions of subdivision (b)

of section 22 thereof.

Wherefore, your petitioner prays that this Board

may hear the proceeding and redetermine the defi-

ciency in accordance with the facts herein alleged,

and for such other relief as to this Board may seem

proper.

Y. K. BUTLER, JR.,

FELIX T. SMITH,
Counsel for Petitioner. [6]

State of California,

City and County of San Francisco.—ss.

Wm. R. Pentz, being duly sworn, deposes and

says : That he is an officer, to-wit, the Vice President

of THE BANK OF CALIFORNIA, NATIONAL
ASSOCIATION, the petitioner named in the fore-

going petition, and that he is duly authorized to

verify the foregoing petition.; that he has read the

foregoing petition and is familiar with the state-

ments contained therein, and that the facts stated

are true, except as to those facts stated to be upon

information and belief, and those facts he believes

to be true.

WM. R. PENTZ

Subscribed and sworn to before me this 31st day

of March, 1931.

[Seal] FRANK L. OWEN,
Notary Public in and for the City and County of

San Francisco, State of CaHfomia. [7]
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EXHIBIT ^'A"

NP-2-28

TREASURY DEPARTMENT
WASHINGTON

Office of

Commissioner of Internal Revenue

Address Reply to

Conmiissioner of Internal Revenue

and refer to

Feb 5 1931

The Bank of California, N. A.,

400 California Street,

San Francisco, California.

Sirs

:

You are advised that the determination of your

tax liability for the year(s) 1928 discloses a deti-

ciency of $2,439.76 as shown in the statement

attached.

In accordance with section 272 of the Revenue Act

of 1928, notice is hereby given of the deficiency men-

tioned. Within sixty days (not counting Sunday as

the sixtieth day) from the date of the mailing of

this letter, you may petition the United States

Board of Tax Appeals for a redetermination of

your tax liability.

HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:C:P-7. The signing of this



The Bank of Calif., Nat. Ass'n 11

agreement will expedite the closing of your re-

turn (s) by permitting an early assessment of any

deficiency and 2^1'^^'t^iiting the accumulation of in-

terest charges, since the interest period terminates

thirty days after tiling the enclosed agTeement, or

on the date assessment is made, \vhichev(^r is earlier

;

WHEREAS IF NO AGREEMENT IS FILED,
interest wdll accunmlate to the date of assessment

of the deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By W. T. SHERWOOD
Acting Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870

Schedules 1 to 5, inclusive. [8]
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STATEMENT
IT:AR:E-6

AHB-60D
Returns Examined

Parent Company

The Bank of California, N. A.,

San Francisco, California

Year Form

1928 1120

( CoiLsoli-

dated

return)

Subsidiary Companies

The San Francisco and Fresno Land

Company,

San Francisco, California.

Inland Irrigation Company,

Tacoma, Washington.

Port Walter Herring and Packing

Company,

Seattle, Washington,

1928 1122

1928 1122

1928 1122

Tax Liability

The Bank of California, N. A.

Year—1928
Tax Liability—$95,246.86

Tax Assessed—$92,807.10

Deficiency—$2,439.76

The adjustments producing the result stated above

are based on a revenue agent's report, and are

explained in the attached schedides 1 to 5, inclusive.

The consolidated tax assessed and corrected tax

liability have been allocated to the various com-

panies on the basis of the net income properly as-
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signable to each as pro\dded in section 142(b) of

the Revenue Act of 1928, and results in the alloca-

tion of the entire deficiency to your company. See

schedules 3, 4 and 5.

Due to the fact that the statute of Imiitations will

presently liar any assessment of additional tax

against you for the year 1928 the Bureau will he

unable to afford you an opportunity under the pro-

visions of article 451 of Regulations 74 to discuss

your case before mailing formal notice of its deter-

mination as provided by section 272(a) of the Reve-

nue Act of 1928. It is, therefore, neces»sary at this

time to issue this formal notice of deficiency. [9]

The Bank of California, X. A.

Year ended December 31, 1928

Schedule 1

Net Income

Xet income as disclosed by return Ji<779,3ir).90

As corrected 799,651.30

Net adjustment $ 20,331.40

Uuallowa])le deductions r.iid additional income:

(a) Interest not reported $20,331.40

Explanation of Items Changed

(a) In connection with the transactions whereby

your corporation advanced to the Moidton and

Company the value of certain numicipal bonds

upon the assignment of same to you, in which

you were guaranteed against lo.ss under a re-

purchase agreement, it is held by the Bureau
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that such interest is taxable in accordance with

the decisions in the cases of First National Bank

of Wichita and Brown-Criinmier Company,

B. T. A. volume 19, #5, pages 745 and 750.

Schedule 2

Consolidated Net Income

Net income as corrected:

The Bank of California, N. A. $799,651.30

San Francisco and Fresno Land

Company 182,070.08

Port Walter Herring and Packing

Company 9,783.07

Total $991,504.45

Net losses as corrected:

Inland Irrigation Company,

Incorporated 7,386.42

Consolidated net income $984,118.03

Schedule 3

Computation of Tax

Income Tax

Consolidated net income $984,118.03

Income tax at 12 per cent $118,094.16

Less:

Income taxes paid to a foreign country 2,188.69

Total tax assessable $115,905.47

[10]
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Schedule 4

Allocation of Tax Assessed on Consolidated Return

Before Deducting Foreign Tax Credit.

Income Per

Company Reported Cent Amounts
The Bank of California, N. A. $TT9,:!l'i.9() S0.24,-)2 $ »:,',80T.lO

The San Francisco and Fresno

Land Conipany 1 8:2,0 TD.OS IS. 7474 ;n,68:-M<)

Port Walter Herring and
Packing Company 9,783.07 1.0074 1,1 6.). 11

Totals .$971,17;!.0.i 100 $1 i:),r)54.40

Allocations of Corrected Tax Liability

Income Per

Company Reported Cent Amounts
The Bank of California, N. A. $799,G.J1.;50 80.G.")3:5 $ 95,240.86

The San Francisco and Fresno

Land Company 182,070.08 18.3601 21,682.n

Port Walter Herring and
Packing Company 9.783.07 .9866 1,165.11

Totals $991,504.45 100 $178,094.16

Schedule 5

Computation of Deficiency

The Bank of California, N. A.

'orrect tax liability $ 95,246.86

Less:

Income taxes paid to a foreign country 2,188,69

H.'ilance of tax $ 93,058.17

Tax previously assessed (account No. 400909) $113,465.71

Amount allocated to subsidiaries 22,847.30 !I0,618.41

Deficiency | 2,439.76
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Schedule 5

(continued)

Computation of Deficiency

(continued)

The San Francisco and Fresno

Land Company
Correct tax liability

Tax previously assessed

Deficiency

Port Walter Herring and

Packing Company
Correct tax liability

Tax previously assessed

Deficiencv

$21,682.19

21,682.19

none

$1,165.11

1,165.11

none

[12]

EXHIBIT ^'B"

REPURCHASE AGREEMENT
THE BANK OF CALIFORNIA, N. A., San

Francisco, California, a National Banking Associa-

tion, hereinafter termed "Seller", agrees to sell, and

R. H. MOULTON & COMPANY, hereinafter

termed "Buyer", agrees to buy the following bonds,

namely

:

$45,000 CITY & COUNTY OF SAN FRANCISCO
WATER 41/2% BONDS

Numbers and denominations as follows

:

$ 5,000 July 1, 1945 Nos. 25510/14

40,000 " 1,1948 28162/4

Vmr'^'^^ 28168/92

]
26603/4

28126/35
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The purchase price of each bond is as follows:

(Plus accrued interest)

July 1, 1945 maturity (a 100

July 1, 1948 " @100

payable in United States gold coin of the present

standard of weight and fineness, which sum Buyer

hereby agxees to pay on or before ninety days from

date hereof. Maturing coupons to ))e the property

of THE BANK OF CALIFORNIA, N. A.

And THE BANK OF CALIFORNIA, N. A.,

hereby agrees on tender of said purchase price of

such bonds and interest as aforesaid to deliver to

R. H. MOULTON & COMPANY or its nominee, the

bonds as above, at any time hereafter, i)rior to any

default on the part of the Buyer.

It is further understood between the two parties

hereto that partial sales and deliveries may l)e made

at the rates stated above.

In the event of any failure on the part of the

I>uyer to accept and pay for any one or mor(^ of said

bonds at the time the same is tendered, the Seller

shall be released from all obligation in law or equity

hereunder and may sell all bonds remaining in its

hands without notice and for the best ])rice obtain-

able, charging the lass, if any, to the accoimt of tlie

Buyer.

Executed in duplicate tliis 3rd day of January,

192«.

THE BANK OF CALIFORNIA, N. A.

A. H. Holley

Vice-President

R. H. MOULTON &- f^OMPANY
By Elmer Booth

[Endorsed]: Filed April 6, 193L [13]
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[Title of Coiu't and Cause—Docket No. 55537.]

ANSWER.

The Commissioner of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, for answer to the petition filed

in the above-entitled appeal, admits and denies as

follows

:

a. Admits the allegations contained in paragraph

a of the petition.

b. Admits the allegations contained in paragTaph

b of the petition.

c. Admits the allegations contained in paragraph

c of the petition.

d. Denies that the respondent erred in the man-

ner alleged in paragraph d of the petition.

e. Denies each and every allegation contained in

paragraph e of the petition which is inconsistent

with or contrary to the determination of the Com-

missioner as show^l in the deficiency letter, a copy

of which is attached to the petition.

Denies generally and specifically each and every

allegation contained in the petition not hereinbefore

admitted, qualified or denied.

WHEREFORE, it is prayed that petitioner's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

C. A. RAY,
Special Attorney,

Bureau of Internal Revenue,

amm—4-27-31

[Endorsed]: Filed Apr. 28, 1931. [14]
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[Title of Court and Cause—Docket Xo. 60699.]

PETITION.

The above named petitioner hereby petitions for

a redetermination of the deticiency set forth by

the Commissioner of Internal Revenue in his notice

of deficiency (bearing- the bureau symbols IT:AR:

E-6 CEC-60D) dated October 30, 19:n, and as a

basis for this proceeding alleges as follows

:

(a) The petitioner is a national l)anking asso-

ciation organized and existing under and by virtue

of the National Bank Act of the United States,

with its principal banking office located at 400 Cali-

fornia Street, San Francisco, California.

(b) The notice of deticiency (a co])y of which is

attached hereto and marked Exhi])it "A"), was

mailed to the petitioner on Octo})er 30, 19:>1.

(c) The taxes in controversy are income taxes

for the [15] calendar year 1929 and the amount

of the deficiency claimed is $1,620.52. The amount

of the tax in controversy (as nearly as may 1)0

determined) is the said amount of said deficiency,

to wit, $1,620.52.

(d) The determination of tax set forth in said

notice of deficiency is based upon the following

errors

:

1. The Commissioner of Internal Revenue erred

in including in petitioner's taxable income interest

in the amount of $14,731.98 accrued to petitioner

on tax exempt securities during the taxable year

lierein involved.

(e) The facts upon which the petitioner r(;lies

as a basis of this proceeding are as follows:



20 Comm. of Internal Revenue vs.

1. Petitioner purchased from R. H. Moiilton &

Company certain state, federal and municipal bonds

and other securities, all of which were of the classes,

interest upon which is totally exempt from taxation,

vmder the provisions of the Federal Revenue Act

of 1928, and particularly under the provisions of

subdivision (b) of section 22 thereof. Said R. H.

Moulton & Company executed agTeements to repur-

chase said securities, each of which agreements was

substantially in the form of the agreement attached

hereto, made a part hereof, and marked Exhibit

"B". Each of said agreements of repurchase fixed

the rej^urchase price of the security, made up of the

principal amount specified, and the accrued interest,

at the coupon rate, to be paid by said R. H. Moul-

ton & Company if repurchase of said securities

were made. Each of said agreements [16] of repur-

chase further specified that maturing interest cou-

pons were to be the property of petitioner. All

coupons for interest upon said securities maturing

after the date of purchase of the said securities

by petitioner and prior to the date of repurchase

thereof by said R. H. Moulton & Company were

clipped from said securities and cashed by peti-

tioner, and none of said coupons or interest was

ever delivered to, credited to, or paid to said R. H.

Moulton & Company. During the taxable year here-

in involved petitioner regularly employed in keep-

ing its books and in reporting its taxable income the

accrual method of accounting. During the taxable

year herein involved $14,731.98 of interest on said

tax exempt securities accrued to petitioner, being
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all of the interest accrued on said securities duriuf]^

the i^eriod of their o^^'nership in said year ])y peti-

tioner, namely, from and after the purchase thereof

by petitioner and prior to the repurchase by said

R. H. Moulton & Company of sucli of said securities

as were repurchased.

Petitioner held legal title to said securities and

the interest coupons thereon at all times lietween the

dates of sale and repurchase thereof. If the riiiht

of resale and repurchase were not exercised in any

particidar case, j^etitioner would be and remain the

unqualified and absolute owner of the securities in-

volved, not as pledgee foreclosing a lien, but on ac-

count of the title acquired by it at the time of pur-

chase. Said R. II. Moulton &. Company liad no riglit

to substitute other bonds of equal vahie for tliose

l)urchased by petitioner and was [17] not re(|uired

to pay any interest upon the amounts i)aid l)y peti-

tioner on account of the purchase of said securities

nor to pay a stated rate of interest tliereon regard-

less of the coupon rate or maturity or market value

of said securities, nor to pay any interest whatever,

other than the accrued interest on said securities

at the date of repurchase thereof, computed in the

same manner as is customary in all transactions for

tlie purchase and sale of bonds. No relationship of

l)orrower or lender ever existed between petitioner

and R. H. Moulton & Company during tlie taxa])le

year herein involved with respect to the transac-

tions herein involved.

Petitioner alleges on information and belief that

the said interest in the amount of $14,731.98 accrued
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to petitioner on said securities during the taxable

year herein involved is exempt from tax under the

provisions of the Federal Revenue Act of 1928, and

particularly under the provisions of subdivision (b)

of section 22 thereof.

Wherefore, your petitioner prays that this Board

may hear the proceeding and redetermine the defi-

cienc}^ in accordance with the facts herein alleged,

and for sucli other relief as to this Board may seem

proper.

V. K. BUTLER, JR.,

FELIX T. SMITH,
Counsel for Petitioner. [18]

State of California,

City and (-ounty of San Francisco—ss.

WM. R. PENTZ, being duly sworn, deposes and

says: That he is an officer, to-wit, the Vice Presi-

dent of THE BANK OF CALIFORNIA, NA-
TIONAL ASSOCIATION, the petitioner named
in the foregoing petition, and that he is duly auth-

orized to verify the foregoing petition; that he

has read the foregoing petition and is familiar with

the statements contained therein, and that the

facts stated are true, except as to the matters which

are therein stated on information or belief, and

that as to those matters he believes it to be true.

WM. R. PENTZ.

Subscribed and sworn to before me this 24th day

of November, 1931.

[Notarial Seal] FRANK L. OWEN,
Notary Public in and for the City and County of

San Francisco, State of California. [19]



The Bank of Calif., Xaf. Ass'n 23

EXHIBIT "A"

NP-2-C-29

TREASURY DEPARTMENT
Washington

Office of

Commissioner of Internal Revenue

Address Reply to

Conunissioner of Internal Revenue

and refer to

Oct. 30, 1931.

The Bank of California, N. A.

4()0 California Street,

San Francisco, California.

Sirs

:

You are advised that the determination of your

tax liability and that of your affiliated companies

for the year(s) 192!) discloses a deficiency of

$1,620.52 as shown in the statement which is at-

tached to and made a part of this letter.

In accordance with section 272 of the Revenue

Act of 1928 and Article 16 of Regulations 75 re-

lating to consolidated returns of affiliated corpora-

tions prescribed under section 141(b) of the Reve-

nue Act of 1928, notice is hereby given of the de-

ficiency mentioned. Within sixty days (not count-

ing Sunday as the sixtieth day) from the date of

the mailing of this letter, you may petition the

United States Board of Tax A})peals for a re-

determination of your tax liability and that of

youi' affiliated comj^anies.

HOWEVER, IF YOU DO NOT DESIRE TO
PP]TITION, you are requested to execute the en-
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closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT :C :P-7. The signing of this

agreement will expedite the closing of your re-

turn (s) by permitting an early assessment of any

deficiency and preventing the accunmlation of

interest charges, since the interest period termi-

nates thirty days after filing the enclosed agree-

ment, or on the date assessment is made, which-

ever is earlier; WHEREAS IF NO AGREE-
MENT IS FILED, interest will accumulate to the

date of assessment of the deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By J. C. Wilmer,

Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870-C-29

Schedules 1 to 7 inclusive [20]
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STATEMENT
IT :AR :E-6

CEC'-60D

Returns Examined

Parent Company Form Year

Tlie Bank of California, N. A.,

San Francisco, CValifornia. 1120 1929

Subsidiary Companies

:

The San Francisco and Fresno

Land Co., San Francisco, Calif. 1122 1929

Inland Irrigation Co., Inc.,

Tacoma, Washington. 1122 1929

Port "Walter Herring and Packing

C^o., Seattle, Washington 1122 1929

Pmptanum Sheep Company,

JV)rtland, Oregon 1122 *

*April 3, 1929 to December 31, 1929

Tax Liability

Tax liability of The Bank of California, N. A.,

and each subsidiary company above named as pro-

vided for in article 15(a) of Regulations 75 pre-

scribed under section 141(b) of the Revenue Act

of 1928.

Year—1929.
Tax Liability—$160,239.00.

Tax Assessed—$158,618.48.

Deficiency—$1,620.52.

In accordance with article 16(a) of Regula-

tions 75, the deficiency will be assessed severally

against each corporation named above.
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The deficiency shown herein is based upon the

report dated April 22, 1931 prepared by Revenue

Agent, Hugh T. Fellers, and transmitted to you

under date of May 11, 1931, which report is made

a part hereof, and upon the adjustments as shown

in the attached schedules numbered 1 to 7, in-

clusive. [21]

Due to the fact that the issue relative to the

taxability of interest received in connection with

nmnicipal securities assigned to your corporation

under repurchase agreements, was also an issue

in the taxable year 1928 and a petition has been

filed for that year with the United States Board of

Tax Appeals, an opportunity has not been af-

forded 3^ou under the provisions of article 451 of

Regulations 74, to discuss your case for 1929 before

tlie mailing of a formal notice of determination as

provided hy section 272(a) of the Revenue Act of

1928. [22]

The Bank of California, X. A.

Year ended December 31. 1929

Schedule 1

Net Income

Net income as disclosed by return $1,166,504.66

As corrected 1,181,236.64

Net adjustment $ 14,731.98

Unallowable deduction and

and additional income:

(a) Exempt interest overstated $ 14,731.98
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Explanation of Items Changed

(a) In transactions whereby your corporation

advanced funds to R. H. Moulton and Company

to the vahie of certain mimicipal bonds upon the

assignment of these bonds to you, it is held by

the Bureau that interest received in connection

therewith is taxal)le for the reason that you held

these secui'ities subject to a repurchase agreement.

This is in accordance with the decision of the

United States Board of Tax Appeals in the case

of the First National Bank in Wichita v. Com-

missioner of Internal Revenue published in 19-

B. T. A.-744.

Schedule 2

San Francisco and Fresno Land Co.

Net Income

Net Income as disclosed by return $308,080.55

As corrected 308,080.55

Net adjustment None

Schedule 3

Inland Irrigation Company, Inc.

Net Income

Net income as disclosed by return $ 60.00

As corrected 60.00

Net adjustment None

[23]
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The Bank of California, N. A.

Year ended December 31, 1929.

Port Walter Herring and Packing Co.

Schedule 4

Net Income

Net income as disclosed hy return $29,903.82

As corrected 29,903.82

Net adjustment None

Schedule 5

Umptanum Sheep Company.

Period April 3, 1929 to December 31, 1929.

Net Loss

Net loss as disclosed by return $44,347.23

As corrected (loss) 44,347.23

Net adjustment None

Schedule 6

Consolidated Net Income

Net income as corrected:

The Bank of California, N. A. $1,181,236.64

San Francisco and Fresno Land Co. 308,080.55

Inland Irrigation Company 60.00

Port Walter Herring and Packing Co. 29,903.82

Total $1,519,281.01

Net loss as corrected:

Umptanum Sheep Company 44,347.23

Consolidated net income $1,474,935.78

[24]

I
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The Bank of California, X. A.

Year ended December 31, 1929.

Schedule 7

Computation of Tax

Net income for taxable year $1,474,935.78

Income at 11 <:;; $ 162,242.72

Less : Taxes jjaid to a foreign country 2,003.72

Total tax assessable $ 160,239.00

Tax previously assessed, account

#430011 158,618.46

Deficiency $ 1,620.52

[25]

EXHIBIT ''B"

REPURCHASE xVGREEMENT
THE BANK OF CALIFORNIA, N. A., San

Francisco, California, a National Banking Associa-

tion, hereinafter termed "Seller" agrees to sell, and

R. H. MOULTON & COMPANY, hereinafter

termed "Buyer" agrees to buy the following bonds,

namely

:

$45,000 CITY & COUNTY OF SAN FRANCISCO
WATER 41/2% BONDS

Numbers and denominations as follows:

$ 5,000 July 1,1945 Nos. 25510/14

40,000 " 1,1948 28162/4

28168/92

26603/4

28120/35
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The purchase price of each bond is as follows:

(Plus accniod interest)

July 1, 1945 maturity @ 100

July 1,1948 " @100

payable in United States gold coin of the present

standard of weight and fineness, which sum Buyer

hereby agrees to pay on or before ninety days from

date hereof. Maturing coupons to be the property

of THE BANK OF CALIFORNIA, N. A.

And THE BANK OF CALIFORNIA, N. A.,

hereby agrees on tender of said i^urchase price of

such bonds and interest as aforesaid to deliver to

R. H. MOULTON & COMPANY or its nomineee,

the bonds as above, at any time hereafter, prior to

any default on the part of the Buyer.

It is further understood between the two parties

hereto that partial sales and deliveries may be made

at the rates stated above.

In the event of any failure on the part of the

Buyer to accept and pay for any one or more of

said bonds at the time the same is tendered, the

Seller shall be released from all obligation in law

or equity hereunder and may sell all l3onds remain-

ing in its hands without notice and for the best

price obtainable, charging the loss, if any, to the

account of the Buyer.

Executed in duplicate this 3rd day of January,

1928.

THE BANK OF CALIFORNIA, N. A.

A. H. Holley

Vice-President

R. H. MOULTON & COMPANY
By Elmer Booth

[Endorsed] : Filed Nov. 30, 1931. [26]

I
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[Title of Court and Cause—Docket No. 60699.]

ANSWER.

The Coiunnssioiier of Internal Revenue, by his

attorney, ('. ^I. Charest, General Counsel, Bureau

of Internal Revenue, for answer to the petition

tiled in the a])ove-entitled appeal, admits and de-

nies as follows:

(a) Admits the allegations contained in para-

graph (a) of petition.

(b) Admits the allegations contained in para-

graph (b) of petition.

(c) Admits the taxes in controversy are in-

come taxes for the calendar year 1929 and the

amount of the deficiency claimed is $1,620.52. Denies

the remaining allegations contained in paragraph

(c) of petition.

(d)(1). Denies that the respondent erred in the

manner alleged in paragraph (d)(1) of the j)etition.

(e)(1). Denies the material allegations of fact

appearing in paragraph (e)(1) of the petition.

Denies generally and specifically each and every

allegation contained in the petition not herein-

before admitted, qualified or denied.

WHEREFORE, it is prayed that the Board re-

determine the amount of the deficiency involved

ill this proceeding to be equal to the amount deter-

mined by the Commissioner, plus any additional

amount which may arise from the correction of any

error or errors that may have been committed by

the Commissioner. Claim is herebv asserted for the
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increased deficiency, if any, resulting from such
redetermination.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.
Of Counsel:

C. A. RAY,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : Filed Dec. 23, 1931. [27]

[Title of Court and Cause—Docket Nos. 55537,

60699.]

Promulgated April 27, 1934.

The evidence establishes that the trans-

actions in question were actual purchases

by taxpayer of tax-free securities as short-

term investments and not loaiLs with the

securities as collateral, notwithstanding the

fact that repurchase agreements were en-

tered into at the time the securities were

purchased by taxpayer. Accordingly, the

coupon interest paid on such securities was

properly received by taxpayer and tax-

payer is exempt from tax on the same under

section 22 (b) (4) of the Revenue Act of

1928.

V. K. Butler, Jr., Esq., for the petitioner.

H. D. Thomas, Esq., for the respondent.

OPINION.
VAN FOSSAN: These proceedings were brought

to redetermine deficiencies in the income taxes of
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the petitioner for the years 1928 and 1929 in the

sums of $2,439.76 and $1,620.52, respectively.

The petitioner alleges that the respondent erred

in including in its taxable income interest aggre-

gating $20,331.40 and $14,731.98 accrued to the peti-

tioner on tax-exempt securities during the years

1928 and 1929, respectively.

The petitioner is a national banking association,

organized and existing under the National Bank

Act of the United States, with its principal banking

office in San Francisco, California. R. H. Moulton

& Co. was engaged in the investment banking busi-

ness in that city and specialized in municipal bonds.

Practically aU of the securities in which it dealt

were tax-exempt.

During 1928 and 1929 the petitioner purchased

from R. H. Moulton & Co. and other investment

dealers certain tax-exempt state, Federal, and mu-

nicipal bonds and obligations of other political sub-

divisions. The purchases were made either upon

the application of the investment bankers, who held

or had commitments for large blocks of bonds [28]

which they could not carry themselves, or upon the

request of the petitioner, which had available sur-

plus funds desirable for use in obtaining short-term

investments. The purchase price was based on, but

usually under, the market price plus accrued in-

terest to the date of sale at the coupon rate. Upon

the payment of the agreed i)i"ice, the securities were

delivered to the petitioner under a bill or memo-

randiun of sale. Simultaneously, the petitioner and

the ''seller" entered into the following standard
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form of agreement (the blanks being filled in to

constitute a t^^pical case)

:

REPURCHASE AGREEMENT
THE BANK OF CALIFORNIA, N. A., San

Francisco, California, a National Banking Asso-

ciation, hereinafter termed "Seller.'' agrees to

sell, and R. H. MOULTON S: COMPANY,
hereinafter termed "Buyer," agrees to buy the

following bonds, namely

:

$7,000 CITY OF HANFORD MUNICIPAL
IMPROVEMENT 5% BONDS

Numbers and denominations as follows

:

$2,000 Aug. 1, 1958 Nos. 173/74

4,000 " 1961 " 186/89

1,000 " 1963 " 199

The i3urchase price of eacli ])ond is as follows:

(Plus accrued interest)

August 1, 1958 maturity @ 95

1961 " @95
1963 " @95

payable in United States gold coin of the pres-

ent standard of weight and fineness, which sum

Buyer hereby agTees to pay on or before ninety

days from date hereof. Maturing coupons to be

the property of THE BANK OF CALIFOR-
NIA, N. A.

And THE BANK OF CALIFORNIA, N. A.,

hereby agi^ees on tender of said purchase price

of such bonds and interest as aforesaid to de-

liver to R. H. MOULTON & COMPANY or
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its nominee, the bonds as above, at any time

hereafter, prior to any default on the part of

the Buyer.

It L? further understood between the two par-

ties hereto that partial sales and deliveries ma}^

be made at the rates stated above.

In the event of any failure on the part of the

Buyer to accept and jjay for any one or more

of said bonds at the time the same is tendered,

the Seller shall be released from all obligation

in law or equity hereunder and may sell all

bonds remaining in its hands without notice and

for the best price obtainable, charging- the loss,

if any, to the account of the Buyer.

Executed in duplicate this 11th day of July

1929.

THE BANK OF CALIFORNIA, N. A.

STUART F. SMITH
Vice-President.

R. H. MOULTON & COMPANY
[Signed] By ELMER BOOTH

The transactions under discussion were entered on

the petitioner's books as a credit to the seller at the

full amount of the purchase price plus accrued

interest and were listed and carried in an account

called "Bond Account No. 2," to facilitate their

expeditious [29] handling. The petitioner treated

its bonds held under the repurchase agreements ex-

actly as it did all its bonds and other investments.

Upon the maturity of a coupon attached to a bond

it was collected by the petitioner and the proceeds
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credited to the account "Interest on Investments"

on its general ledger. In that account all interest

from bonds of whatever nature owned b}^ the peti-

tioner was entered. In its call and semiannual state-

ments the bonds subject to repurchase were included

in its list of bonds and other investments owned by

it. The long-term investments carried by the peti-

tioner in its "Bond Account No. 1" and its short-

term investments entered in its "Bond Account No.

2" were treated exactly alike from an accounting

viewpoint. Likewise, the interest derived from both

classes of investments was so treated. The practice

was not challenged by the Comptroller of the Cur-

rency.

The sale price set in the repurchase agreement

was ahvays exactly the same as the original pur-

chase price. The petitioner and the investment

dealer adhered strictly to the terms of the roruir-

chase agreement. No supplementary agreement was

made to enlarge, modify, or in any way to aifect

the original agreement or the acts of the parties

thereunder. If the bonds were not repurchased at

the exi)iration of the period named in the agreement

no extension was given, but occasionally an entirely

new agreement was executed, accompanied by a

new bill of sale at a price based on the current

market. At times the petitioner did not agree to

a new contract and the bonds would be repurchased

by the dealer and sold to another banlv. Often the

investment banker repurchased at intervals por-

tions of the bonds held by the petitioner under the

repurchase agreement.
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The yield to the petitioner under the repurchase

agi'eenients was less than that received from col-

lateral loans. The petitioner often made loans to

customers ^sith tax-exempt securities as collateral.

The i^etitioner kept its books on the accrual basis.

The amount of interest in controversy, at;',i>re-

gating $20,331.40 and $14,731.98, respectively, dur-

ing the years 1928 and 1929, was computed ])y add-

ing the amount of the matured coupons actually

cashed by the petitioner, the amount of tlic accrued

interest received by it u])on resale, and tlic amount

of interest accrued on the ])onds lield ))y the peti-

tioner at the close of the year, and subtracting

therefrom tlie amount of accrued interest paid by

the petitioner upon the original purchases froui tbe

investment dealers.

The petitioner contends that tb(^ transactious de-

scribed constituted an outi-ight sale from the in-

vestment dealers to it and that, hence, the interest

accrued and leceived while the bonds were so owned

[30] and lield l)y it were exempt from taxation

under section 22 (1)) (4)' of the Iicvcnuc Act of

'(})) Exclusions from gross income.-—Tlic follow-

ing items shall not ))e included in gross income and
shall be exempt from taxation under this title:****** * *

(4) Tax-free Interest—Interest upon (A) the ob-

ligations of a State, Territory, or any political sub-

division thereof, or the District of Columbia; or

(B) securities issued under the provisions of the

J'ederal Farm Loan Act, or under the provisions of

such Act as amended; or (C) the obligations of the

United States or its possessions. * * *
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1928. The respondent's position is that, in sub-

stance, the transactions represented loans made by

the petitioner to the dealers with the tax-exempt

bonds hypothecated therefor and that, therefore,

the interest on such bonds belonged to the dealers

and not the petitioner. Consequent on this position

respondent added the amounts of the interest to

petitioner's income as interest received on loans.

In his brief respondent's counsel asks us to dis-

regard entirely the form of the sale, the repurchase

agieement, and the whole transaction and to read

into it a "substance" consonant with his theory

that it was merely a loan. To do so, we would be

compelled not only to disregard the contractual

relation established by documentary proof and the

practical treatment of the interest received, but

also to ignore the testimony of witnesses, some of

w^hom were the respondent's own. It is true that

from the Moulton Co.'s viewpoint the financial sup-

port of the petitioner was useful in obtaining and

placing tax-free securities, such as municipal, dis-

trict, county, and State bonds, but petitioner's pri-

mary object was plainly to benefit itself by securing

an attractive investment for its idle funds. It is

obvious that when a financial institution finds itself

overburdened with an excessive amount of cash

which it can not lend through ordinary channels,

it must seek and obtain short-term investments

which will yield some returns, usually at less than

the current interest rate, yet will permit a prompt

conversion into cash when needed. Such short-term
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investments were ])ankers' acceptances, commercial

paper, and tax-exempt securities. All were l3ouglit

by the petitioner as it found opportunities so to do.

The respondent stresses the fact that the Moulton

Co. could repurchase at any time and in any mini-

])er of imits the bonds transferred to the ])etitionor.

We attacli no particular sii>iiiticance to this privi-

lege other than that it indicates the flexibility of the

repurchase contract. However, the contract also con-

tains this paragraph

:

In the event of any failure on the part of the

Buyer to accept and pay for any one or more of

said bonds at the time the same is tendered, the

Seller shall be released from all ol)ligation in

law or equity hereunder and may sell all bonds

remaining- in its hands without notice and for

the best price o))tainable, charging tlie loss, it*

any, to the account of the Buyer. [31]

Thus, whenever the petitioner needed to convert

its short-term investment into cash for use in the

normal course of business, it had the right to tender

such bonds as it desired to resell and il' the Moulton

Co. were unable to purchase any or all of such

bondi<, j)etitioner could dispose of them on the mar-

ket. This provision is inconsistent with the theory

that the transaction was a loan.

Counsel for both the petitioner and the res])on<l-

ent rely on our decision in First Nat. Bank in

Wichita, 19 B. T. A. 744; affd., 57 Fed. (2d) 7. A
careful analvsis of the facts of that case sln>ws
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clearly that it suppports the petitioner's position

rather than that of the respondent. There we said:

It seems clear that at the time the petitioner

solicited this business from the Brown-Crum-

mer Co. it had on hand a large surplus of un-

employed funds and that that company was in

the market for loans. The maximum amount of

credit the petitioner could extend to this com-

pany by way of a direct loan, under the law,

was $200,000; this credit it readily gave to the

company upon its collateral note. The com-

pany, however, required amounts greatly in ex-

cess of this; and, since it was dealing in large

issues of municipal securities which constituted

approved banking investments, the sale with

repurchase agreement was evolved and brought

into play. The petitioner contends that through

this process it acquired a complete title to these

bonds which the repurchase agreement in no

way impaired, and that, because of that fact,

the interest payments were its income, and

being tax-exempt, it Avas entitled to exclude

them from its income-tax returns. We think

there could be no question as to the soundness

of the petitioner's contention had it taken title

to these securities subject to no conditions other

than is evidenced by the repurchase agTee-

ments; however, other established facts show

that other considerations formed the motives of

the parties to the transactions.

The question here, as we view it, is not de-

pendent upon who held the bare legal title to
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the bonds during the dates of sale and repur-

chase, but rather upon the broader issue as to

who, under the understanding between the l^ank

and its customers, was entitled to receive, and

who, as carried out, did receive the interest

pa^^nents made by the issuing authorities of

such bonds when collected and paid. The record

shows that the true relatioiL^hip between the

petitioner and its customers, in these transac-

tions, was that of a lender of money in con-

sideration for the legal rate of interest payaljle

on the amount advanced, and not that of an

investor in the securities assigned to it by such

customers. The history of these transactions

and the manner in which they were carried out

can lead to no other conclusion.

In reviewing the case, the Circuit Court of Aj)-

peals conunented thus:

There is no doubt of the exemption from in-

come taxes of the interest on these securities

in favor of the person or persons who were en-

titled to receive it and did receive it. So, the

issue is one of fact.

It is contended that the written contract made

by the parties when the bonds were delivered

passed legal title to the bonds in the bank, and

by force thereof interest on them was the bank's

property. There is no doubt that the [^52] form

of contract might have been carried out in tliat

wav, but the blanks in tlie contract submitted
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to the comptroller left an opportiiiiit}^ to the

bank of which it availed itself, and the practice

as carried on b}^ the parties clearly shows that

it was never intended that the bank should be

entitled to the interest accruing on the bonds.

Conceding that under the contract the legal

title to the bonds was in the bank, the uniform

conduct and practice of the parties was a joint

admission that the interest coupons and their

proceeds when collected did not belong to the

bank, but were the property of Brown-Crum-

mer Company. They were collected by Brown-

Crummer Company and applied to its use and

benefit.********
* * * The bank got none of the interest

that accrued on the bonds. It was not entitled to

it. Brown-Crummer Company paid the bank

all its interest charges.

The facts in the cited case are very different from

those in the case at bar. There the bank paid par,

not market value, for the bonds, and was guaran-

teed against loss. The interest was the current loan

rate—not the coupon rate. There, upon the ma-

turity of the interest coupon, the bank clipped the

coupon and delivered it to its customer; here, the

petitioner collected the coupon and credited the pro-

ceeds thereof to its own interest account. In the

Wichita case the customer made monthly interest

adjustments on its loans without reference to the

coupons collected or interest due from the tax-

exempt securities. In the instant case no such
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method was employed. There, unlimited withdraw-

als and substitutions of bonds were permitted and

made. Here, the same securities were made the sub-

ject of resale and no substitutions, withdrawals, or

renewals were contem})lated or allowed.

Furthermore, in the repurchase contract under

consideration the petitioner was not required to

account to the Moulton Co. for any surplus u])()n a

sale, but could hold that company for any deti-

ciency. Under California law the petitioner would

be required to account for the suiplus from the

sale of collateral or under a chattel mortgage. (Code

of Civil Procedure, sec. 3008.)

Moreover, the record shows that no special con-

siderations or conditions other than those set foith

in the contract motivated the actions of the par-

ties. In this respect the case at bar differs l.asically

from the First Nat. Bank in Wichita case. As we

view the repurchase agreement, it granted to the

Moulton Co. the right to purchase upon stated terms

certain securities which were the property of tlu^

petitioner and to which i)etitioner had title. At

most, the agreement might have restricted peti-

tioner's ability to sell to a third person with knowl-

edge, but that possibility could have no effect on

its ownership of the property. The right to ccjllect

the interest coupons and the l)enefit of the accrued

interest on the bonds were [33] natural incidents

to that ownershix). The treatment of interest by

the jjarties is corroborative of this conclusion.

There is no evidence that the repurchase plan

was a device contiived for the purpose of tax eva-
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sioji or even tax avoidance. On the contrary, the

record indicates that the arrangement was a well

established custom in San Francisco banking circles,

resulting from the bank's need to put its surplus

funds to work, but in such form as to be liquid

and constantly available.

In view of the facts in the case before us, we

are of the opinion that the tax-free securities be-

longed to petitioner and that the interest received

by and accrued to the petitioner from such securi-

ties as were covered by the repurchase agi'eements

as above set forth is exempt from taxation under

the provisions of section 22 (b) (4) of the Revenue

Act of 1928.

Reviewed by the Board.

Decision will be entered under Rule 50.

TRAMMELL dissents. [34]

United States Board of Tax Appeals

Washington

Docket Nos. 55537, 60699

THE BANK OF CALIFORNIA,
NATIONAL ASSOCIATION,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.
Pursuant to the opinion of the Board promul-

gated April 27, 1934, the respondent herein on
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June 26. 1934, having filed a notice of settlement

and proposed computation and the i3etitioner Imvino-

on July 16, 1934, filed an acquiescence in the com-

putation as made by the respondent, now therefore,

it is

OEDERED and DECIDED: That there are no

deficiencies in Federal income tax due for the years

1928 and 1929.

[Seal] (s) ERNEST H. VAX FOSSAX,
Member.

Entered, July 23, 1934. [35]

[Title of Court and Cause.]

PETITION FOR REVIEW AND
ASSIGXMEXTS OF ERROR.

To the Honorable Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

XOW COMES Guy T. Helvering, Commissionci-

of Internal Revenue, by hia attorneys, Frank J.

Wideman, Assistant Attorney General, Rol)ert 11.

Jackson, Assistant General Counsel for the Bureau

of Internal Revenue, and Harold 1). Thomas,

Special Attorney, Bureau of Internal Revenue, and

respectfully shows

:

I.

That the petitioner on review (hereinafter re-

ferred to as the Commissioner) is the duly ap-

pointed, qualified and acting Commissioner of In-

ternal Revenue of the United States, holding liLs
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office by virtue of the laws of the United States.

That the respondent on review (hereinafter referred

to as the taxpayer) is a national banking associa-

tion, organized and existing under the National

Bank Act of the United States, with its principal

office in San Francisco, California, and filed its

Federal income tax returns for the years 1928 and

1929 involved herein with the Collector of Internal

Revenue for the First District of California at San

Francisco, California, and the office of said Col-

lector [36] is located within the judicial circuit of

the United States Circuit Court of Appeals for the

Ninth Circuit.

II.

That the nature of the controversy is as follows,

to wit:

In 1928 and 1929 the taxpayer, under and by

virtue of agTeements hereinafter described, received

interest in the amounts of $20,331.40 and $14,731.98

respectively. These amounts were not reported as

taxable income by the taxpayer on its income tax

returns for said years. R. H. Moulton and Company

and other investment dealers purchased, at market,

tax-exempt securities from outside parties. Upon
the purchase of such securities they immediately

went through the form of selling same to the tax-

payer and the taxpayer at the same time and as

part of the same transaction entered into a contract,

designated "repurchase agreement" to resell the

same identical securities to R. H. Moulton & Com-

pany and the other investment dealers at the end

of ninetv days or at anv time within ninetv davs
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if the latter so desired. All of these transactions

in 1928 and 1929, with the exception of a few, were

with one inA'estment dealer. R. H. Monlton & Com-
pany, and these two were precisely along- the same

lines as the others.

The price at which the securities were taken o\ er

by the taxpayer was usually 1 to 5 points under the

market price. The figure at which R. H. Monlton

A: Company was to take l^ack the securitie;^ from

the taxpayer was always the same ])rice, at wliich

the taxpayer had acquired the securities. R. 11.

Moulton & Company, at its option, could take back

the securities before the (*xpiration of the ninety

day period and was also privileged to reacquire any

portion thereof from time to time within the ninety

days. [37]

By means of these transactions the tax])ayer xcvy

frequently furnished the money to R. II. ^Mouhon

A: Company to make the original purchase of the

tax-exempt securities. In many instances R. H.

Monlton & Company sold to its customers a portion

of the securities held by the taxpayer under repur-

chase agreements and would exercise the repurchase

agreement to the extent of obtaining such portion

of said securities necessary for making delivery to

the customer.

In case R. H. Monlton & Company failed to take

up the securities by the end of the ninety day jjeriod,

the taxpayer could sell the same for the best price

ol)taina})le and cliarge the loss, if any, to the account

of the former. Tlie securities held by the taxpayer

by virtue of these transactions were carried ])y R. H.
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Moiilton & Compam^ on its books as its own assets

and the obligations under the repurchase agreements

as its liabilities. The taxpayer in its loans on col-

lateral to any one firm or person was limited by

the banking laws to 10% of its capital and surplus

and it was believed by the taxpayer that by reason

of these transactions it could advance or place more

funds with the investment dealers than it could by

outright loans to them on collateral.

As consideration for its part in furnishing money
for these transactions the taxpayer was permitted

to collect the interest coupons on the securities

while it was in possession of same. This interest

amounted to $20,331.40 and $14,731.98 for 1928 and

1929, respectively, after making adjustment for ac-

crued interest both at the time of the so-called pur-

chase and repurchase and for accrued interest at

the close of the year. The Commissioner in deter-

mining the deficiencies included the above amounts

of interest in taxpayer's taxable net income for the

years 1928 and 1929. [38]

III.

That the taxpayer appealed from said determina-

tion of the Commissioner to the United States

Board of Tax Appeals; that the Board held that

such interest was tax-exempt income and should

not be included in the taxpayer's income for the

year 1928 or the year 1929 ; that the Board ordered

and decided that there were no deficiencies in tax

for 1928 and 1929; that the Board's findings of

fact and opinion were promulgated April 27, 1934,

I
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and its final order of redetermination adjudging

that there were no deficiencies in tax, was entered

July 23, 1934.

lY.

That the Commissioner, heing aggrieved by the

findings and (•(mclusions made by the Board in its

said report and also by said order of redeteiTtiina-

tion desires to obtain a review of said report and

order by the United States Circuit Court of Ap-

])eals for the Ninth Circuit and as reasons for such

a review he alleges that the Board in rendering its

findings of fact and opinion and in entering its

final order of redetermination committed the fol-

lowing errors

:

1. The Board erred in holding that the interest

received by the taxpayer was exempt from taxation.

2. The Board erred in failing to hold that the

interest received by the taxpayer was taxable to it.

3. The Board erred in failing to find and hold

that the interest in question was received by the

taxjiayer on loans to customers.

4. The Board erred in finding and holding that

the taxpayer received the interest in question as the

owner of tax exempt securities.

5. The Board erred in holding that the securities

in question were purchased by the taxpayer. [39]

f). The Board erred in finding that the taxpayer

treated the bonds held under the repurchase agree-

ment as it did all its bonds and other investments.

7. The Board erred in failing to find that the

repurchase agreements were always carried out.
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8. The Board erred in finding and holding that

the taxpayer was not required to account to the

Moulton Company for any surphis on a sale.

9. The Board erred in finding that no special

considerations or conditions other than those set

forth in the contract motivated the actions of the

23arties.

10. The Board erred in failing to find that tlie

transactions in the form of sales and repurchases

of the securities in question were occasioned by the

desire of the parties to circumvent or avoid the

banking restrictions under which the taxpayer in

its loans on collateral to any person or firm was

limited to 10% of its capital and surplus.

11. The Board erred in failing to find that at all

times R. H. Moulton & Company treated the securi-

ties in question as its own.

12. The Board erred in failing to find that very

frequently the taxpayer furnished the money to

R. H. Moulton & Company to make the original

purchase of the tax-exempt securities.

13. The Board erred in failing to find that in

many instances R. H. Moulton & Company sold to

its customers some of the securities held by the tax-

payer and would exercise the repurchase agreement

to the extent of obtaining securities necessary for

delivery to the customer.

14. The Board erred in holding and deciding

that there are no deficiencies in tax for the years

1928 and 1929. [40]

15. The Board erred in not holding and de-

ciding that there are deficiencies in tax for the years
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1928 and 1929 in the respective amounts of $2,439.76

and $1,620.52.

WHEREFORE, the Commissioner petitions that

said report and decision of the United States Board

of Tax Appeals be reviewed b}' the Circuit Court

of Appeals for the Ninth Circuit; that a transcript

of the record be prepared in accordance with the

laws and with the rules of said Court and be trans-

mitted to the Clerk of said Court for tiling and tliat

appropriate action be taken to the end that the

errors herein comjilained of may be reviewed and

corrected by said Court.

(Signed) FRANK J. WIDEMAN
Assistant Attorney General.

(Signed) ROBERT IT. JACKSON
Assistant General Counsel

for the

Bureau of Internal Revenue.

Of Counsel

:

HAROLD D. THOMAS,
Special Attorney,

Bureau of Internal Revenue. [41]

United States of America,

District of Columbia.—ss.

HAROLD D. THOMAS, being duly sworn, says

that he is the Special Attorney, Bureau of Internal

Revenue, and as such is duly autliorized to verify

the foregoing petition for review; that he has read

said petition and is familiar with the contents there-

of; that said petition is true of his own knowledge
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except as to the matters therein alleged on informa-

tion and belief, and as to those matters he believes

it to be true.

HAROLD D. THOMAS
Sworn and subscribed to before me this 3rd day

of October, 1934.

(Sgd) GEORGE W. KREIS,
Notary Public

My conmiission expires Nov. 16, 1937.

[Endorsed]: Filed Oct. 9, 1934. [42]

[Title of Court and Cause.]

To: V. K. Butler, Jr., Esq.,

Standard Oil Building,

San Francisco, California.

You are hereby notified that the Coimnissioner of

Internal Revenue did, on the 9th day of October,

1934, file with the Clerk of the United States Board

of Tax Appeals, at Washington, D. C, a petition

for review by the United States Circuit Court of

Appeals for the Ninth Circuit, of the decision of

the Board heretofore rendered in the above-entitled

case. A copy of the petition for review and the

assignments of error as filed is hereto attached and

served upon you.

Dated this 9th day of October, 1934.

(Signed) ROBERT H. JACKSON
Assistant General Counsel

for the

Bureau of Internal Revenue.
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Personal service of the above and foregoing no-

tice, together with a copy of the petition for review

and assignments of errors mentioned therein, is

hereby acknowledged this 17 day of October, 1934.

(Sgd) V. K. BUTLER, JR.,

Attorney for Respondent on Review.

[Endorsed]: Filed Oct. 25, 1934. [43]

[Title of Court and Cause.]

NOTICE OF FILING PETITION
FOR REVIEW.

To: The Bank of California, National Association,

400 California Street,

San Francisco, California.

You are hereby notified that the Commissioner of

Internal Revenue did, on the 9th day of October,

1934, file with the Clerk of the United States Board

of Tax Appeals, at Washington, D. C, a petition for

review by the United States Circuit Court of Ap-

peals for the Ninth Circuit, of the decision of the

Board heretofore rendered in the above-entitled

case. A copy of the petition for review and the

assignments of error as filed is hereto attached and

served upon you.

L>ated this 9th day of October, 1934.

(Signed) ROBERT H. JACKSON
Assistant General Counsel

for the

Bureau of Internal Revenue.
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Personal service of the above and foreg^oing no-

tice, together with a copy of the petition for review

and assignments of errors mentioned therein, is

hereby acknowledged this 17 day of October, 1934.

(Sgd) J. J. DANTES
Cashier,

The Bank of Califorinia, San Francisco,

Respondent on Review.

[Endorsed] : Filed Oct. 25, 1934. [44]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

The following is a statement of evidence in narra-

tive form in the above-entitled cause. This cause

came on for hearing before the Honorable Ernest

H. Van Fossan, Member of the United States Board

of Tax Ajjpeals on September 19, 1933. V. K. But-

ler, Jr., Esq., appeared for the taxpayer and

E. Barrett Prettyman, General Counsel, Bureau of

Internal Revenue, appeared for the Commissioner.

Prior to the taking of testimony, upon motion

made by taxpayer's counsel, the cases were ordered

consolidated for hearing.

JAMES JOSEPH HUNTER
was called as a witness by and on behalf of the tax-

payer, and having been first duly sworn, testified

as follows:

Direct Examination.

I am Vice President of the Bank of California,

the petitioner. As to my duties—I have charge of
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the loans, or at least a considerable oversight of

the loans and the branch credits, the foreign depart-

ments, somewhat siiperviisory in the latter, but that

is the main activity. That includes my familiarity

with the investment policies of the bank, as well

as loan practices of the bank. During the course of

the years 1928 and 1929 which are involved

in this proceeding, it was the practice of the bank

from time to time to purchase bonds subject to

repurchase agreements. The practise and procedure

in that regard was this. From time to time the

bank would have money that they felt justified in

putting out in various types of short term loans, as

well as long term loans, and under the short term

investments, which would be buying commercial

paper, treasury notes, or these repurchase agree-

ments, which we were in a position—we had the

stipulation that if these people such as Moulton

would take them up within the specified time,

they were the equivalent of any other short term

investment. If not, we felt we were in a posi-

tion to sell it and accomplish the same purpose.

As to how the price was paid in our negotia-

tions for the purchase of these bonds subject

to repurchase agreements, the price was fixed

—well in connection with the subject that is

under discussion here, dealing with tax exempts,

])ecause we bought other securities that were not tax

exempt ; on the repurchase agreement the price was

fixed on the yield base and the yield, the tax exempt

phase of it was allowed in the yield, because we
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didn't expect to take any benefits from the tax

exemption. We did not make any arrangement for

interest with the persons from which we purchased

securities, other than the stipulation that the inter-

est accrued on the bonds while owned by us should

be our property. They were our securities; we

treated them as such all the way through our

records.

Whereupon counsel for the respective parties

stipulated that the net amounts of income derived

by the bank from the bonds held by it under repur-

chase agreements were $20,331.40 and $14,731.98 re-

spectively for the years 1928 and 1929 and that the

amount for each year was made up as follows: Tlie

simi of three factors, first, coupons actually cashed

by the bank during the year from securities held

by it under the transactions under review, plus ac-

crued interest actually received by the bank on

resale of these securities to the investment dealer,

[45] plus interest accrued at the end of the year on

bonds held by the bank under these transactions, a

resale not yet having^ been made, and deducting from

such sum the accrued interest paid by the bank to

the investment dealer selling the securities to it on

the purchase in the first instance.

The witness then identified the credit book of the

Bank of California and testified:

This is the record of credits that come into the

departments that handle these transactions; that

was the note department in the first instance. This

is the book of original entry.
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The witness \Yas then shown a document, purport-

ing to be an original repurchase agreement entered

into by the bank with R. H. ^loulton & Company
relating to $7,000 face value City of Hanford mu-

nicipal improvement bonds, and, attached thereto,

another document purporting to be a bill of sale of

the same date from R. H. Moulton & Company to

the Bank of California recording sale of the bonds

to the bank at 95 and accrued interest, or a total

of $6,805.56 ; and testitied

:

Those are the original documents taken from the

tiles of the bank and they evidence the transaction

which they purport to represent with R. H. Moulton.

Said documents were offered and received in evi-

dence as
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PETITIONER'S EXHIBIT NO. 1,

with right to substitute a photostatic copy thereof.

[Endorsed]: Petitioner's Exhibit 1. Admitted

in evidence Sep. 19, 1933.

Specializing in Municipal Bonds

R. H. MOULTON & COMPANY
San Francisco

405 Montgomery Street

New York Los Angeles

San Francisco, California.

Sold to—Bank of California, N. A.

San Francisco, July 11, 1929

$7,000 City of Hanford Munici-

pal Improvement 5% Bonds

@ 95 $6,650.00

2,000 Aug. 1, 1958

4,000 " 1961

1,000 " 1963

Int : 5 months 10 days 155.56 $6,805.56

Dated: Aug. 1, 1923

Int: F & A 1

Denom: $1000

Nos: 173/74-186/89-199

$5,000— 8/3/29

1,000—10/14/29

1,000—11/2/29 [71]



The Bank of Calif., Nat. Ass'n 59

(Testimony of James Joseph Hunter.)

REPURCHASE AGREEMENT
THE BANK OF CALIFORNIA, N. A., San

Francisco, California, a National Banking- Associa-

tion, hereinafter termed "Seller," agrees to sell, and

R. H. MOULTON ^t COMPANY, hereinafter

termed ''Buyer," agrees to buy the following bonds,

namely

:

$7,000 CITY OF HANFORI) MUNICIPAL
IMPROVEMENT o% BONDS

Numbers and denominations as follows:

$2,000 Aug. 1, 1958 Nos. 173/74

4,000 " 1961 '' 186/89

1,000 '' 1963 '' 199 [72]

The purchase price of each bond is as follows:

(Plus accrued interest)

Augfust L 1958 maturity @ 95

1961 " @95
1963 " @95

payable in United States gold coin of the present

standard of weight and fineness, which sum Buyer

hereby agrees to pay on or before ninet}" days from

date hereof. Maturing coupons to be the property

of THE BANK OF CALIFORNIA, N. A.

And THE BANK OF CALIFORNIA, N. A.,

hereby a^ees on tender of said purchase price of

such bonds and interest a.s aforesaid to deliver to

R. H. MOULTON & COMPANY or its nominee,

the bonds as above, at any time hereafter, prior to

any default on the part of the Buyer.
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It is further understood between the two parties

hereto that partial sales and deliveries may be

made at the rates stated above.

In the event of any failure on the part of the

Buyer to accept and jjay for any one or more of

said bonds at the time the same is tendered, the

Seller shall be released from all obligation in law

or equity hereunder and may sell all bonds remain-

ing in its hands without notice and for the best

price obtainable, charging the loss, if any, to the

account of the Buyer.

Executed in duplicate this 11th day of July 1929.

THE BANK OF CALIFORNIA, N. A.

STUART F. SMITH
Vice-President

R. H. MOULTON & COMPANY
Bv ELMER BOOTH.

The witness then testified:

This precise printed form of repurchase agree-

ment was uniformly used in all of our transactions

for the purchase of bonds subject to repurchase

agreement. The same form would cover every trans-

action by the bank in the purchase of bonds, subject

to repurchase agTeement, during the two years 1928

and 1929, here involved. At the time of the purchase

it was the uniform practise to receive a [46] bill of

sale from the dealer making the sale to us, in the

form of the bill of sale attached to this bond.
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The entry of this transaction of July 11th was

made in the credit book right here,
—"R. H. Moul-

ton & Company''. It is entered as a credit to R. H.

Moulton & Company, $7,000. llanford Municipal

Improvement 5s at 95 and interest, ^^6,805.56. This

is a handwritten record in a hound volume. It is

the original entry. This buok of records shows the

treatment given the coupons on these bonds due

August 1st, 1929 ; it is on page 107 here in this same

credit l)ook—we have interest on investments, pro-

ceeds, Aug. 1st coupons, $7,000, City of Hanfonl

$175, under "coupon interest on investments" whicli

is written or impressed in rubber stamp opposite

this precise entry; "interest on investments" is the

rubber stamp; they used that for that, but the

l)alance of it is continued in handwriting, and the

same thing applying here, (indicating) I refer now
to the first entry to which I previously referred,

$6,805.56. This went to the credit of Moulton when

we Ijought it of them.

As to the next step in the accounting system of

the bank with reference to the crediting of the $175.

in the general ledger, there is an interest tag made
out, called "Interest on Investments" which would

go through the routine of the bank and land up in

the general ledger department to go to the cndit

of interest on investments. The interest from

the permanent investments of the ])ank that

were held in wliat we call the Coupon T)e})art-

nient were also credited to the general account,
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"Interest on Investments". The Coupon De-

partment is a different department that handled

that, because they were only referred to at stated

times. Our treatment of interest on what I have

described as these short term investments [471

under repurchase agreement was precisely the same

as our treatment as to interest derived by the bank

from investments of the long term portfolio.

As to the resale to R. H. Moulton & Company on

August 3rd of $5,000 par value of these same Han-

ford bonds, this volume indicates or records that

transaction; on August 3rd bond account number

two was credited with $4,750, representing $5,000.

City of Hanford Municipal Improvements at 5.

The entry with reference to accrued interest at date

of resale was interest on investments, two days

interest on that, making $1.39. That entry was

treated in exactly the same way as coupon interest

to which I have just testified, and it was entered in

tlie general ledger with the general interest on in-

vestments held by the bank. iVs to the bill of sale

indicating that on October 14th an additional bond

was resold, on October 14th bond account number

two is credited with $1,000 C^ity of Hanford Muni-

cipal Improvement, 5, 95, $950 with two months, 13

days interest, $10.14. That represents the accrued

interest since August 1st ; and that entry was treated

in precisely the same manner as the other two items

about which I have testified. As to the bill of sale

indicating the last bond sold November 2nd, the

entrv is on November 2nd bond account No. 2
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credited, $1,000 C'ity of Hanford Municipal, 95

$950, with 3 months and one day interest to the

interest on investments, treated exactly the same

way, $12.64.

This transaction which I have followed from its

inception to its conclusion was absolutely typical

of every transaction involving the purchase of bonds

subject to repurchase agreement had during the

two years under review; and all interest received

was treated in precisely the same way.

Upon examination by the i)residing member the

witness testified:

Typical in that the procedure was the same but

different transactions varied—diff'erent securities,

and the record of them would vary in the number

[48] of transactions involved in the liandling of

those securities; the repurchase might be handled

in one transaction, or lialf a dozen. The repurchase

agreement provides for partial purchases. As to

whether we ever had instances in which the same

bonds would be the subject of subsequent trans-

actions, that would be rather difficult, because^ it

might be—I couldn't say demanded—the demand
l)ut considered—it would be a separate transaction,

each transaction, as we have in the handling of

grain sometimes we see the same warehouse receipt

in several different accounts, and l)ack into the

same account originally.

Whereupon the witness on direct examination by

Mr. Butler identified three purchase slips of R. H.

Moulton & Company taken from the records of
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the bank, one dated August 3, 1929 reading ''R. H.

Moulton and C'Ompany, San Francisco" and there-

under "Bought of Bank of California, N. A."

itemizing the $5,000. Hanford bonds, and two other

similar ones dated October 14, 1929 and November

2, 1929. Said three slips were offered and received

in evidence as

PETITIONER'S EXHIBIT NO. 2,

with right to substitute photostatic copies thereof.

[Endorsed]: Petitioner's Exhibit 2. Admitted in

evidence Sep. 19, 1933.

Specializing in Municipal Bonds

R. H. MOULTON & COMPANY
San Francisco

405 Montgomery Street

New York Los Angeles

San Francisco, Aug. 3, 1929.

Bought of—Bank of California, N. A.,

San Francisco, California.

$5,000 (;ity of Hanford Munici-

pal Improvement 5% Bonds

^95 $4,750.00

4,000 Aug. 1, 1961

1,000 '' 1963

Interest 2 days 1.39 $4,751.39

Dated: Aug. 1, 1923

Int : F & A 1

Denom : $1000

Nos: 186/9-199 [73]
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Specializing in Municipal Bonds

R. H. MOULTOX & COMPANY
San Francisco

405 Montgomery Street

Xew York I^os Angeles

San Francisco, Oct. 14, 1929.

Bought of—Bank of California, N. A.,

San Francisco, California.

$1,000 City of Hanford Munici-

pal Improvement 5% Bond

Aug. 1, 1958 ^95 $ 950.00

Int: 2 months 13 days 10.14 $ 960.14

Dated : Aug. 1, 1923

Int: F& A 1

Denom: $1000

Xos: 173. [74]
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Specializing in Municipal Bonds

R. H. MOULTON & COMPANY
San Francisco

405 Montgomery Street

New York Los Angeles

San Francisco, Nov. 2, 1929.

Bought of—Bank of California, N. A.,

San Francisco, California.

$1,000 City of Hanford Munici-

pal Improvement 5% Bonds

Aug. 1, 1958 ®95 $ 950.00

Int : 3 months 1 day 12.64 $ 962.64

Dated: Aug. 1,1923

Int : F & A 1

Denom : $1000

Nos: 174 [75]

The witness on direct examination then testified:

These three purchase slips are the form used and

are typical of all our transactions in which sales

w^ere made by us of bonds held under repurchase

agreement, subject only to the distinction which

your Honor has pointed out, that there were dif-

ferent amounts, different securities, and at times

different dealers involved.

When the Comptroller of Currency periodically

issued his call, the bonds returned by us in our

statement, wliich w^ere subject to repurchase agree-
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ments were handled as property of the bank, in the

same way that our own—the two accounts were com-

bined for the government comptroller reports. In

the statement we would [49] have one item, let us

say loans and discounts, and in that we listed all

notes, bills receivable, bank acceptances, and things

of that kind. In another item we would have bonds,

and under bonds we would include all our govern-

ment—long term, short term government or muni-

cipal, industrial. In our statement we listed ])onds

held subject to repurchase agreement in the same

manner as we returned all other bonds owned by

tiie bank.

Upon examination by the presiding member the

witness testified:

Referring to the combining of the two accounts

in making up the statement I meant the two bond

accounts. For convenience, we kept those undei*

which there was a repurchase agreement in a sepa-

rate account, which we called bond account No. 2;

l)ecause they were fre(|uently—somebody wanting

to buy them back, we kept them in a different place,

where they were more convenient to the ])ublic, at

least to our customers that were handling them in

that way. It was just a matter of convenience.

The book which was identified and to which I

i-eferred was a book from the note department. All

the transactions that are handled in that particular

department are recorded in that book—loan dis-

counts, repurchase agreements of all classes. You
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see the officers on the note desk are more familiar

with handling securities, they are senior men and

are handling them frequently in connection with

securities, and we felt that they were better equip-

ped to give good service to our clients than if we

put it back in the coupon department, where it is

not as accessible to the public, and they are not as

familiar with handling them. That is merely a

matter of convenience, not of the principle involved.

The witness on direct examination by Mr. Butler

then testified:

I have referred to these two bonds accounts ; bond

account No. 1 was the long term investment ac-

count—bond account No. 2 evidenced or covered

bonds held by us under repurchase agreements.

But it is true that the interest accrued to or de-

rived from bond account No. 1 and bond account

No. 2 was treated in precisely the same way and

entered in the general bank account of interest on

investments. In the call statement and in the pub-

lished statement put out by the bank, the bonds

held in bond account number one and bond account

number two were returned as one single aggregate

sum representing bonds owned by the bank. We
so considered them. This practise of the bank was

not challenged by the Federal examining authorities

when we made our returns.

The witness then identified a sheet headed ''Bond

account number two, R. H. Moulton & Co." relating

to the transaction regarding the City of Hanford

$7,000 face value accruing in 1929, and testified:
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This is the ledger record of the City of Hanford

Mmiicipal Improvement bonds we purchased from

them. This is our permanent ledger record evi-

dencing the detail and posting of the various trans-

actions which I have assembled and described in

my earlier testimony. [51]

Whereupon said sheet was offered and received

in evidence as

PETITIONER'S EXHIBIT NO. 3

with right to substitute a photostatic copy thereof.
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The witness further testified:

If we purchased bankers acceptances and discount

commercial paper for the account of the bank those

investments would be carried at the note desk. That

is for the same element of convenience tliat I liave

testified with reference to the bonds. That was done

l^ecause of the frequency of the turnover, due to

the short term character of the transaction. For-

merly, before the recent l)ank act, th(^ l)anks were

permitted to lend money on securities for other

banks, and we held those in that department. They

weren't our o^\^l department l)Ut tliey were held at

tlie note desk. But with reference to bankers accept-

ances and shoi*t term conmiercial paper, that was

our practice.

Upon examination by the jjresiding Member of

the Board, the witness testified:

As to when we first adopted this method of deal-

ing with tax exempt securities, we first adopted tlie

method of dealing on repurchase agreements in, I

think, alx)Ut 1925, 1924 or 1925. I am not very

clear as when it was. As to the advantages of deal-

ing with the securities in this manner, it was an

opportunity to put our money on a short term l)asis,

and it also gave us the opportunity in case of need,

advancing more money than—or at least putting

our clients into possession of more money than we

could lend them if the lending process were used.

It differs from a loan in that we actually agree

—

we buy them actually, and we give them the right

to repurchase them within a stipulated time. We
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feel that we have the complete ownership of those,

subject to that, and as soon as that time is up,

they are our securities. As to how it differs from a

loan on collateral from the standpoint of or advan-

tage to the bank, it is rather a diffi- [52] cult line

to draAv; that is the reason I suppose we are here

today. We have the money—the outlet for the

money. It suited our purpose to have short term

thing's like that, and as a matter of fact, that would

apply to loans. We could call a loan if we had a

call loan out. Of course, we haven't such a thing as

call loans in San Francisco. There is no real market,

active market. The market is very thin, so we
haven 't such a thing as call loans. For that reason

—

at least that is among the factors.

As to whether the l^ank bought any short term

municipal paper or securities without repurchase

agreements, we bought lots of governments, short

term U. S. Grovernments. Regarding the factor, de-

termining the procedure from the standpoint of the

bank, as to whether we bought outright without re-

purchase agreements or whether we had a repur-

chase agreement, there wasn't any really important

factor that decided it. If one of our clients^—if it

suited us to make a short term purchase, these

securities that we bought on the short term basis on

this repurchase agreement, they were usually a long

term item. We couldn't—there would be very few

90 days—securities maturing in 90 days. They were

long term bonds but short term purchase agree-

ments.
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As to whether we bought outright without repur-

chase agreements other bonds of a similar kind,

there were very few of that type offered, or at least

those short terms that were offered on the market.

AVe would buy them when we could get them and

put them away for short term investments.

Whereupon the questions of the presiding- Mem-
l)er of the Board and the answers of the witness

were as follows:

Q. Now, you spoke of the opportmiity to lend

more money to the customer, or advance more

money, was your term.

A. Place the funds with them.

Q. To advance more money to the customer in

this manner than you could on [58] a loan. I don't

quite understand that.

A. Well, banks have a limit to which they could

lend to any customer, their capital and surplus, ten

per cent of their capital and surplus.

Q. That is by state law?

A. Xo, by national.

Q. By national?

A. Yes, and l^y state, too, as a matter of fact.

It is a fairly uniform practice.

Q. And you could avoid that restriction by em-

l^loying this means?

A. Well, it wasn't exactly a question

Q. I impute nothing by tlie term "avoid".

A. Yes, we could buy from these people a couple

of million dollars worth of good securities, while we

could only lend a million and a half for our bank.
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Q. Well, from the standpoint of the customer,

how does the net result of this transaction differ

from that for a loan on collateral?

A. Well, the customer got a better rate than we
would make a note desk loan for.

Upon further examination by the presiding Mem-
ber the witness testified

:

The price at which we agreed to resell bore a sub-

stantial relation to the market price, but it was fixed

at the time we originally purchased; as to whether

it took into account fluctuation that might occur

subsequently, it wasn't an exact thing. There would

be, I think, in most cases probabl}^ it was a little

under the market. The price at which we sold back

to the customer was always the same price at which

we purchased; always the same price, with the ac-

crued interest of course. The client got the benefit

of an}' advantage in rates that accrued between a

tax, for instance, and a non-tax. The bank got

no [55] benefits from any of the tax exemption

phase of it. The client of the bank got the ])enetit

of any advantage that there was in the price as a

result of the tax exemption, but the bank got no

benefit of the tax exemption.

On further direct examination by Mr. Butler the

witness testified:

I mean—in the rate that was fixed, or the yield

that was fixed through the price agreed upon it re-

flected the tax exemption. And that benefit inured

to the investment dealer selling to us, by reason of

the lower yield to the bank. But I did not mean
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to admit that the bank waived any right to tax ex-

emption from the interest and the coupon received,

while in its possession.

Cross Examination.

On cross examination the witness testified, as fol-

lows:

With re»speet to these purchases and repurchases

we have been talking about, repurchase was always

made; sometimes they were made by repurchasing

the total amount covered by one purchase agreement

and sometimes by taking back at repurchase a por-

tion at a time. Quite frequently these transactions

would prol)ably be entered into upon the suggestion

or solicitation of the bank. When we get long in

funds, for instance, overnight funds, we are some-

times very long in cash money overnight, and we

will call up different people to see if they can use

money overnight, and we buy a great many bankers

acceptances on that basis, on the repurchase agree-

ment basis. The bank sometimes has idle funds

which they are glad to invest or glad to get some

return of interest on, rather than have them remain

idle.

The yield that we figures out depends upon the

price of purchase. The bank gets the coupon rate,

and the yield is necessarily related to the purchase

price. If the purchase price is under market the

yield is greater than the face of the bond; if the

price is higher, it is lower than that. [55]
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All investments purchased by the bank are not

handled by the note department. All of our in-

vestments are by no means covered by purchase

and repurchase agreements. x\ll the bonds held by

the l)ank were not in bond account No. 2; just

those under the repurchase agTeements were in-

cluded in account No. 2. In our report to the

Comptroller, grouping these bonds in controversy

with all other bonds, there was no other item that

affects these particular bonds; we don't set up a

contingent liability for the repurchase agreements.

Contingent liabilities are not a practise in banking.

It is not a practise to set those up.

Until quite recently we discourged demand loans.

As a matter of fact we had some notes which were

demand, ])ut we didn't consider them demand, notes

])a}'a])le on demand. We w^ould take tliem payable

on demand for a specific purpose, that if certain

things happened we wanted to put ourselves iii the

position of making demand, but we didn't take

demand notes in the ordinary course of banking.

They were demand loans in the event we had to

demand the money but as a matter of practise I

cannot recall a case where we did demand. There

is a limit on the amount of money we ma,y loan to

one particular person. During the years 1928 and

1929 we often made loans to people on collateral

and the collateral received was often in tax-exempt

securities of the kind in question.

Under the arrangements with R. H. Moulton &
Company, w^hen w^e purchased such bonds w^e would
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pay them the interest that was accrued at the face

vahie of the l)onds. When we sold them back to

R. H. Moulton & Company we would receive ac-

crued interest on the same basis; the coupon rate

would be accrued in both the sale and purchase

by us. The amount of accrued interest on purchase

and on sale would depend entirely ui:)on the par-

ticular date of purchase and sale. As to whether

sometimes the interest accrued on the sale was

greater than the amount we paid on the purchase of

the same security and other thnes, vice versa,—it

depended on the coupon rate. It is entirely a cou-

])on rate transaction, the [56] interest phase; we

might buy it a few days after a coupon date, in

which case we would pay probably a few dollars

accrued interest, and they mightn't be taken up

until after the next coupon date, and it might

actually be less than that. If we purchased a few

days before a coupon date, we would pay them a con-

siderable amount of interest and collect the cou-

pon—and when they repurchased them, there woidd

))e just a small amount of interest—but you would

liave to add the coupon interest, the amount of the

coupon to the accrual subsequent to the coupon, to

know the total amount the bank received, and then

deduct the amount that we paid. It is all based on

the coupon date. As to whether in some cases the

interest accrued on sale was more than the interest

accrued on purchase and in other cases the reverse

—you must combine the two of them to get the
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picture, because always the interest that we would

receive would be more than the interest we paid,

because that is our investment in the meantime.

Leaving out any interest that we would collect by

reason of the coupon clipped, we might pay them

more interest than we collected from them, but that

would l)e just a pure matter of mechanics. As to

whether there was any particular date during these

years that was fixed so as to make our date of pur-

chase either shortly before or shortly after the due

date of interest on the bonds—that was all a mat-

ter of incident, not principle. I testified that the

price at which these bonds were fixed in the pur-

chase and in repurchase was usually under the

market price.

Redirect Examination

Upon redirect examination the witness testified:

When I testified that generally the price agreed

upon was less than the market price, I gave it as my
recollection that it was slightly under it. [57]

Recross Examination

Upon recross examination the witness testified:

By slightly under I mean probably one to five

per cent. It might be as much as five per cent under

the market.

Redirect Examination

Upon further redirect examination the witness

testified

:

It is a pretty fair statement to say that with

respect to a number of the types of securities held
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under these repurchase agTeements, it was fre-

quently the fact that the bonds in substantial quan-

tities did not have a ready market in case the bank

wished to sell the block. That is a factor which

should have entered into our determination in fix-

ing market price.

L. A. WILTON
was called as a witness by and on behalf of the tax-

payer and having been first duly sworn, testified

as follows:

Direct Examination

I am Auditor of the Bank of California. Some

of the books of the bank are kept on the accrual

basis and some are not. For income tax purposes

the bank is on the accrual basis.

Here the taxpayer rested.

V. E. BREEDEN,

was called as a witness by and on behalf of the

Commissioner and having been first duly sworn,

testified as follows:

Direct Examination

I am vice-pj'csident of R. H. Moulton & Com-

pany in charge of the San Francisco office, con-

nected with the firm since 914. In 1928 and 1929

I was vice-president of the company and manager
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of their San Francisco office. R. H. Moulton &

Company are investment bankers, specializing in

municipal l^onds. As to whether we were dealers

exclusively in municipal, county, or state bonds

ordinarily [58] known as tax exempts, I should say

not exclusively—possibly one-half of one per cent of

our business might be brokerage transactions, cor-

poration bonds or Canadian municipals that might

go through. Ot least 99 per cent of our business was

dealing in bonds ordinarily known as tax exempts.

As to whether it w^as necessary to borrow substantial

sums of money in order to carry these bonds or

securities—it Avas necessary to finance the business

either through borrowings, or through the sale of

the bonds, the temporary sale and repurchase of the

bonds. As to whether there was a large amount of

])(.rrowed cai)ital at all times including the years

1 928 and 1929—I would 't say borrowed capital ; we

have our own capital. During that period of time

we had contingent lial^ilit.y on repurchase agree-

ments to purchase bonds back we had sold. We did

practically all the business on the sale of securities

under repurchase agreements; the actual borrowed

money we used during that period was very small,

occasional transactions.

I should say 99 per cent of our business was done

through purchase and repurchase agreements. All

of our business was not done with the Bank of Cali-

fornia. We did business with many banks here in,

San Francisco, particularly with the Wells Fargo
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Bank; in Los Angeles with the Secnrity National

Bank," Citizens National Bank ; and in New York

witli various New York banks. \Ye always had on

hand an inventory of securities much larger than

our uwn capital. I am familiar in a general way

witli these alleged purchase and repurchase agree-

ments that we have been talking about, and I was

present to hear the other testimony. Very fre-

(piently these so-called sales to the bank and re-

purchase agreements were entered into contem-

poraneously with the purchase of bonds by R. H.

Moulton & Company, but very frequently it might

not happen on the same day. There might be no

understanding at all. My position was predicated

by the [59] knowledge that I knew that various

banks in this community and other communities

were interested in buying bonds upon repurchase,

and I was in a position to make a commitment on

bonds, and then frequently made my arrangement

after the conmiitment was made. In other words,

there is more or less of a constant market for this

type of repui'chase, of sale and repurchase.

If we wanted to purchase some of these bonds

and didn't have the necessary capital wt sometimes

made arrangements witli the ])ank whereby these

l)onds we were purchasing could be sold to the bank

under an agreement by which we could repurchase

them. We have always carried out these repurchase

agreements. The bank has never refused to carry

them out. Frequently we took back only a part of
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the bonds covered by a particular agreement, de-

pending on the size of the repurchase agreement;

we might have one covering $500,000 County and

City of San Francisco bonds, and I might have

occasion to exercise that repurchase is part. I might

not buy the entire $500,000 worth of bonds back at

one time. The agreement itself calls for the resale

of all or any part at a stipulated price.

As to whether these bonds were turned over to

the bank, the bank bought the bonds from us and

signed an agreement to resell them to us. The

agreement covered the sale to the bank and a reci-

procal agreement to resell and repurchase back

over a period that might run ten days, might run

sixty da.ys, might run ninety days, depending on

the negotiations that we made with our banker.

It was in the agreement that any time we wanted

to get any of those ])onds back before the expiration

of the agreed time, we could get them back at the

agreed price, and as a matter of fact that was fre-

quently done.

If we had a sale to a customer and sold to a

customer some of the bonds which had been sold to

the bank under this arrangement, we would then go

to the bank and repurchase those bonds for delivery

to the customer. That transaction [60] would take

I)lace in many instances and did take place.

Upon examination by the presiding Member of

the Board the witness testified:

The advantage to R. H. Moulton & Company of

this type of transaction was this—We were able to
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sell securities to our bankers under an agreement

to repurchase them at any time, and it enabled us to

conduct our business in such a way that when we

distributed these bonds in smaller blocks, because

we bought wholesale largely, we could go to the

bank and demand repurchase according to the

agreement. Furthermore, the transaction—there

was no limitation on the amount of bonds that the

l^anks could buy. In other words, the banks could

buy as many bonds as they wished, and if our

bankers or any bank was willing to buy two million

dollars worth of bonds from us on repurchase agree-

ment on a mutually satisfactory price, it was a

desirable transaction from our viewpoint. If we

were liandling our business otherwise, why we

might be restricted in our financing. The bank was

really carrying our inventory for us. That is

what it really amounted to. The banks had certain

sui-plus funds, and it was a very desirable form of

investment for the bank, the purchase of these

bonds with the agreement of resale back to us and

our agreement to repurchase. They had short term

funds that were looking for investment, and the

prices on these repurchase agreements were settled

through negotiations between the bankers and our-

selves at what they felt was the current rate, or

the rate in which they might be interested in mak-

ing the purchase.

As to the advantage of this plan over a sale or a

loan with collateral, the mechanics of it were sim-
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pier, and if—due to the large amount of money

we use in our business, we have a large volmne of

transactions, and we would have to be doing busi-

ness with a great many different banks in order to

get or [61] obtain sufficient funds, so it is much
simpler to make use of this instrument under re-

purchase agreements. The bank is limited in its

loan under collateral to ten per cent of the capital

and surplus to one firm.

These repurchase agreements were a definite cou.i-

mitment to repurchase at or l)efore the expiration

of a certain number of days. None of them Were

ever allowed to expire without completing the re-

purchase. That would be a violation of our contract.

Some of them were allowed to go to the expiration

day, and then prior to the expiration day they would

be extended. As to whether wo would in effect enter

into another agreement, it would be an absolutely

new deal, new price, and new terms, and would have

to be satisfactory to the bank. If I had a repurchase

agreement maturing on the 1st of June and I wished

to extend the repurchase agreement, if it was agree-

able to the bank, I would call up one of the bank offi-

cers and call his attention to the fact that this repur-

chase agreement was going to expire on the 1st of

June, and I Avould ask him if it would be agreeable

to him to make another repurchase agreement run-

ning a stated length of time at a stated price, and he

would say either he would or would not. If he

wouldn't, then I would have to arrange to make—

•



The Bank of Calif., Nat. Ass'n 85

(Testimony of V. E. Breeden.)

eitlier make a loan, or else I would liave to go and

find_ some other investor interested in carrying it.

We never had a case where they refused to ex-

tend. They never refused to extend or enter into

a new purchase agreement. Allow me to correct a

statement there. We have had times when our bank,

one of our banks might say to us they would prefer

to terminate the transaction on or before the repur-

chase date, and in that case, we might make a

repurchase agreement with some other bank that

were in funds. In other words, the bank might

want to use the funds in different channels, might

have a more attractive arrangement to make for

the [62] investment of their funds, and in many
cases our repurchase agreements were terminated

on that basis, the bank saying, "We would prefer

not to use as much money as }'0U are using. We
have not as much money for investment in this tyj^e

of securities."

The mechanics of consummating an extension or

new purchase and repurchase would be this. I would

call my banker on the telephone, or call on him per-

sonally, and I would say, "I have a repurchase

agreement here covering $100,000 State of Cali-

fornia 4 per cent bonds, due 1940, upon which the

agreement is effective at 98 and accrued interest,

and we would like to effe(!t a new agreement, new

i-epurchase agreement at 98 and accrued interest,"

and the banker might say, "Well, I believe the

money market has changed and I would like to make

this at 95," or we might say, "We believe conditions
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have changed in the last 60 days and you should

make this agreement at 101," and the banker might

say, "Well, due to our cash position, in view of the

demands from other sources, we would prefer not

to make another repurchase agreement." In that

case, I would have to go to another bank and ar-

range a transaction.

On such an occasion checks would change hands.

We would exercise the original repurchase, and

hand the check to the bank and cancel that agre(>-

ment, and then we would make another sale to the

bank of the securities, at whatever the stipulated

price was, on a new repurchase agreement. In that

particular case one transaction would l)e against

the other, except that the check goes through the

bank's books. Many times we would pay one bank

with a check on another bank. As to whetlier we

ever paid one bank with the check of another bank

where we were extending a repurchase agreement,

my cashier would have to answer that question; I

am not familiar with that detail; that is handled

in the cashier's department and I couldn't answer

that question. I don't know. I [63] supervise the

transaction and know the general routine of them,

but I don't follow the details of each transaction

from its inception to its conclusion. As to how

many times a repurchase agreement in regard to

the same bonds was extended,—under conditions

such as we had in the early part of this year, where

we had a bank moratorium and complete stagna-
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tioii ill the bond market, there was a period when

repurchase agreements were carried over several

times. There would be several instances where on

a given day we sold and also repurchased the same

day, and then subsequent to that there would be

other transactions of the same kind. There is no

reason why those transactions might not continue

for an indefinite period as long as the bank was

willing to make the purchase and we were willing

to make the sale.

Cross Examination.

On cross examination the witness testified

:

Concerning the example cited of a second repur-

chase agreement at the expiration of the period of

the first, and the exchange of checks, it is my un-

derstanding that in tlie tirst instance the check

would clear and the two transactions were inde-

l)endent of one another. If a different price were

arranged, the check evidencing the repurchase and

tlie check evidencing tlie subsequent sale must neces-

sarily be for different amounts. Our ))nsiness de-

pends on our credit, our standing, and we iwa

not going to violate any repurchase agreement.

Had we conducted the major part of onr ))usiness

through collateral loans under the rules, national

and state, governing banking practise, we would

have been required to supply a margin for our col-

lateral loan. Had we been borrowing on collateral

we would have been subject to the limitations plac^ed

bv the National Bank Act, or the National Act qn
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State banks, that only ten per cent [64] of the

capital and surplus of the bank would be advanced

to any particular individual. In my opinion, by

following the repurchase plan, we were able to

obtain our accommodation's on a better basis than

by paying the current rate of interest on collateral

loans.

Redirect Examination.

On redirect examination the witness testified

:

These transactions covered by purchase and re-

purchase agreements were very frequently entered

into at the instance of R. H. Moulton & Company;

when we needed the mone}" to carry our inventory

we would go to the bank and enter into one of

these transactions. And sometimes the bank came

to us; they did that because they had—I assume it

was in view of their very easy money position,

and they were looking for an opportunity to invest

their surplus funds. Take under present conditions,

when you have a plethora of surplus funds, there

is not a banker who wouldn't be delighted to have

half a million in repurchase agreements, because

they are an attractive form of banking investment.

We have been solicited out of other money markets

very frequently; banks in New York have even

requested that they would be glad to have us submit

repurchase agreements on securities. In other words,

this method of handling securities is very universal,

and it is an active market for that kind of accom-

modation.
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I cannot be certain whether we liad any offei'S

from Xew York firms for transactions of tliis kind

during 1928 and 1929, but, if my memory lias not

failed me, we had some requests for repurchase

from the East River National Bank a]>out that

time. We had chances or offers to enter into these

agreements, particularly in 1928, not so nuich in

1929, })ecause the money market in 1929, the stock

market was taking most of the demand foi* funds.

J. V. JACOBI

was called as a witness by and on behalf of the

Conmiissioner and, having been first duly sworn,

testified as follows:

Direct Examination.

I am cashier of R. H. Moulton ik Company jind

that was my position with them in 1928 and 1929.

During those years I had supervision of the kce})-

ing of the books of R. H. Moulton cV: Company. I

am familiar in a general way with the arrangements

made between R. PI. Moulton & C()ini)any and the

Bank of California in 1928 and 1929 regarding the

purchase by the bank of certain ))ond8 and the r(?-

purchase of the same by R. II. Moulton tfe ('ompany.

Those transactions are recorded in the books of R.

H. Moulton it Company. They are recorded in the

general ledger. As an instance of the x>urchase of

bonds by R. H. Moulton & Company and the entry
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recording same there is an entry on January 10,

1928, the purchase of $10,000 State of California

State Building 4 per cent bonds from R. H. Moulton

& Company, New York. Our company purchased

theui of R. H. Moulton & (^ompany, New York,

just the same as any other client or bond house

so far as our books are concerned. Bonds due July

2, 1965, purchased at 103, and accrued interest.

Bonds were sold to the Bank of California on Jan-

uary 13, 1928, on repurchase, at 95 and accrued

interest. At the time they were sold to the Bank

of California a repurchase agreement was entered

into contemporaneously with their sale. The entry

for that sale to the bank was made in the journal.

I can find that entry. I liaA'e the ledger account

right here—a sale to the Bank of California on

January 13, 1928 of $10,000 State of California

State Building 4 per cent bonds at 95 and accrued

interest. The entry was made in the journal and

credited to the general ledger. The bond sales to

our regular customers are in the bond ledger, a

different ledger.

Referring to the same transaction, the other

entries of which I have just [_QQ^ testified to, our

books reflect the entries in connection with the re-

purchase agreement. On February 1st we repur-

chased $10,000 State of California State Building

4 per cent bonds from the Bank of C^alifornia at 95

and accrued interest. This is the repurchase ac-

count in the general ledger. Tracing this account
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through, showiug the ainouiits of accrued interest

—

on January 13, 1928 when the bonds were sold to

the Bank of C'alifornia, they were sold for $9,600

plus accrued interest for 11 days, amounting to

$12.22. On February 1st, 1928, they were repur-

chased at the same price plus accrued interest for

29 days, amounting to $32.22. The books reflect the

sale of those same bonds to a customer; the bonds

were sold on February 1, 1928, to Farmers & Me-

chanics Bank of Sacramento, at $103,476 per l)ond.

These particular bonds, which I have just testi-

fied to, were purchased at approximately 103, sold

to the bank at 95 and accrued interest, ])urchased

back from the bank at 95 and accrued interest, and

sold to the customer at approximately 103. In

connection with the original purchase, that means

103 plus accrued interest and the sale to the cus-

tomer means at approximately 103 plus accrued

interest.

The transactions tmder these purchase and re-

])urchase agreements with the Bank of ('alifornia

were entered into a separate ledger tlian the regidar

transactions of })onds with customers, and entered

into a separate ledger from the regular purchase; of

Ijonds by R. H. Moulton & Company. As to the

})osition of R. H. Moulton & Company with respect

to these bonds at the end of any particular ac-

counting period, the bonds were carried as our as-

sets. These particular bonds which the bank held

under repurchase agreement were carried as part

of the assets of R. H. Moulton & Company.
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Whereupon the following colloquy took place:

Mr. BUTLER : If your Honor please, may I inter-

ject at this moment? [67]

I have no disposition to do anything which will

jorevent throwing all the light possible on this case,

and supplying all the facts that may be deemed

relevant; but I think it would be well to state that

in this case is involved the tax liability of the Bank

of California. It was the owner of the bonds, to

show how it treated those bonds on its books.

I have purposely avoided objecting to this line of

testimon}" pre^dously, but I will suggest at this time

the question is not the treatment of the matter

on the books of R. H. Moulton & Company, or any

other investment dealer, but the taxpayer itself.

Mr. THOMAS : I think, your Honor, that way it

was carried on the books of R. H. Moulton & Com-

pany is certainly relevant and competent testimony.

Mr. BUTLER: Moulton might have treated it any

Avay he desired, and it would not be in any way
binding upon the taxpayer.

The ]\IEMBER : You may proceed with the evi-

dence.

The Avitness on direct examination further tes-

tified :

These bonds were carried as the assets of R. H.

Moulton and Company and the liability, or con-

tingent liability if you want to call it that, for the

rejjurchase of these bonds, was carried on the books

as a liability.
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Cross Exaniinatioii

On cross examination the witness testified:

Referring to the eight point spread in the spe-

cific instance selected, the dilt'erential lias been

very much less in man>' cases. There have l)een cases

in which the sales price to the Bank of C^alitornia

was the approximate equivalent of the then general

market price. I do not know of any where the

price to the l)ank was higher than the general mar-

ket price. It would be ai)proximately the same or a

little less. This eight point spread is an exceptional

case be- [68] cause at that time our inventory \vas

very low and we passed that on to the bank as

additional protection for the bonds on whicli they

had no liability.

We never attempted to substitute other bonds for

those held l)v the bank under a repurchase agree-

jnent, without the execution of a new agreement.

Xo agreement that we nnght do so was ever made.

As to whether any agreement was ever made with

tlie bank concerning these transactions other than

the repurciihase agreement itself—none, except it

was understood between ourselves and the bank that

if they had funds for investment from time to time,

that if agreeable to them, we could sell certain

l)unds on i-ej)urchase agreement. To my knowledge

R. H. Moulton & Company never entered into any

agieement with the bank covering a i)articular re-

purchase transaction in any form other than that

evidenced by the jninted fonn, nor did R. H. Moul-
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ton & Company to my knowledge ever receive any

interest, or any refund, or any payment of any

kind from the Bank of California obtaining the

bonds held under repurchase agTeement other than

the actual agreed interest computed at the coupon

rate, which was paid in the first instance when the

bank purchased the bond. We never received any

coupon return on any bonds held under repurchase

agreement.

Redirect Examination

On redirect examination the witness testified:

The entries as to which I testified a while ago

concerning certain bonds purchased by our company

from R. H. Moulton & Company, New York, in the

amount of $10,000 involved State of California

State Building, 4 per cent bonds. As to the general

form and running of the transactions through the

books, those entries are typical of all our entries

in our books with respect to transactions between

R. H. Moulton & Company and the Bank of Cali-

fornia in [69] connection with alleged sales to the

Bank and repurchases by R. H. Moulton & C^om-

pany.

Here the Commissioner rested.

The testimom' of the witnesses having been con-

cluded the following colloquy took place:

Mr. BUTLER: If your Honor please, through

a misapprehension, our petitions allege that all of
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these transactious for 1928 and 1929 between the

Bank of California covering repurchase agreements

were with R. H. Moulton & Company. In examining

the records recently, it developed there were a few

transactions with otliers, and I have so notitled

Mr. Thomas. They were, howevei', along precisely

the same lines. In order that the petitions may not

contain an innocent misstatement, I woukl like to

make the motion, if I may, that it be amended to

read that wherever R. H. Moulton & Company ap-

pears as the party to the repurchase agreement

with the bank, tlie words may be added, or the

words may be substituted, "R. H. Moulton & Com-

pany and other investment dealers.''

The ME:MBER: There is no ol).ioction to that,

I assmne ?

Mr. THOMAS: No objection.

The MEMBER: The lecord will so stand. [70]

The foregoing evidence is all of the material evi-

dence adduced at the hearing before the Board of

Tax Appeals, and the same is approved by the

undersigned, Robert H. Jackson, Assistant General

Counsel for the Bureau of Internal Revenue, as

attorney for the Commissioner of Internal Revenue.

(Signed) ROBERT H. JAC^KSON,

Assistant General Counsel for the

Bureau of Internal Revenue.
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The foregoing is all of the material evidence ad-

duced at the hearing before the Board of Tax Ap-

peals, and the same is approved by the undersigned,

as attorney for the respondent on review.

V. K. BUTLER, Jr.,

VINC^ENT BUTLER,
Attorney for Respondent on Review.

[Endorsed] : Lodged Dec. 26, 1934.

[Endorsed] : Approved and Ordered Filed this

31st day of Dec, 1934.

(Sgd) ERNEST H. VAN FOSSAN,
Member.

[Endorsed]: Filed Dec. 31, 1934. [77]

[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver

to the Clerk of the United States Circuit (^ourt of

Appeals for the Ninth Circuit, copies duly certi-

fied as correct of the following documents and

records in the above-entitled cause in connection

with the petition for review by the said Circuit

(^ourt of Appeals for the Ninth Circuit, heretofore

filed by the (Commissioner of Internal Revenue.

1. Docket entries of the proceedings before the

Board in each case.
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2. Pleadings before the Board, in each case,

(a) Petition, including annexed copy of de-

ficiency letter.

(b) Answer.

3. Opinion and decision of the Board.

4. Petition for review, together with ])roof of

ser\'ice of notice of filing petition for review and

of service of a copy of petition for review.

5. Statement of the evidence as settled and al-

lowed, including attached Exhibits Nos. 1 to ?> in-

clusive.

6. Orders enlarging time for the ])reparation of

the evidence and for the transmission and delivery

of the record. [Not included in record.]

7. This praecipe, together with ]n*oof of service

of a copy of praecipe.

(Sig-ned) ROBERT H. JA(^KSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Ser^dce of a copy of the within praecipe is hereby

admitted this 2()th day of December, 1934.

V. K. BUTT.ER, Jr.,

Attorney for respondent.

[Endorsed] : Filed Dec. 28, 1934. [78]
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CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board oi

Tax Appeals, do hereby certify that the foregoing

Images, 1 to 78, inclusive, contain and are a true

copy of the transcript of record, papers, and pro-

ceedings on file and of record in my office as called

for by the Praecipe in the appeal (or appeals) as

above numl)ered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of Tax

Appeals, at Washing-ton, in the District of Colmn-

l)ia, this 7th day of January, 1935.

[Seal] B. D. GA^IBLE,
Clerk,

United States Board of Tax Appeals.

[Endorsed]: No. 7739. United States Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. The

Bank of California, National Association, Re-

spondent. Transcript of the Record. Upon Petition

to Review an Order of the United States Board

of Tax Appeals.

Piled January 12, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


